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INTRODUCTION TO MARITIME SECURITY LAW

1.1 INTRODUCTION

There is no uniform or universally accepted definition of “maritime security,” but
we regard it as a stable order of the oceans subject to the rule of law at sea. Threats
to international maritime security include maritime piracy and ship hijacking, use
of the sea by terrorists, smugglers of illicit cargo, human traffickers, international
criminal and extremist organizations, low-intensity or irregular maritime militia,
and sometimes even conventional naval forces employing asymmetric tactics or
operating in tandem with other governmental or nongovernmental organizations.
Threats to the maritime domain also include intentional and unlawful damage to
the marine environment, intentional or illegal dumping and vessel discharge of
pollutants, illegal, unreported and unregulated fishing, as well as more attenuated
threats, such as the spread of infectious disease, and accidental marine environ-
mental degradation. In this volume, these “softer” or non-violent threats are dealt
with only as they relate to the more violent threats mentioned above.!

The lines between law enforcement and military operations first blurred in
1989 when, the U.S. military was flush with the capability purchased during a
decade of defense buildup right at the point that the threat of the Soviet Union
evaporated. The United States began to employ surplus Department of Defense
warships, aircraft, and other military capabilities in a “war” on illegal drugs.
The emergence of Al Qaeda in the 1990s and the spectacular strikes against the
United States by agents of that organization on September 11, 2001, thrust into
the public consciousness and political and legal dialogue the question of how
we should think about contemporary terrorism within the old models of war

1 UN Doc. A/63/63, Oceans and Law of the Sea, Report of the Secretary-General, Mar. 10,
2008, para. 40.
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and peace. More than a decade later debates over whether counter-terrorism is
best described as a law enforcement endeavor or the conduct of armed conflict
still bedevils virtually all efforts to suppress it. Meanwhile, barriers to interna-
tional travel and trade have fallen, leading to a rapid expansion of the vast global
maritime network. Just as the cultural, political, and economic phenomena that
generated globalization have contributed to instability on land, they have also
affected stability and the rule of law at sea.

The superpower competition from 1945-1989 contained internecine conflicts
on land, while American and Soviet fleets imposed order at sea. Western Euro-
pean navies provided a powerful supplement to the U.S. Navy. Today, the Russian
fleet and European navies have atrophied; the U.S. Navy is half the size it was dur-
ing the 1980s. At the same time, while the bipolar balance of terror is thankfully
an historic relic, lower order maritime threats have multiplied and give rise to a
new breed of maritime security operations.

Maritime security operations lie at the uncomfortable nexus between mari-
time law enforcement and naval warfare. Just like efforts to ensure security on
land and in the air, maritime security requires an ability to combat threats with-
out undermining, harming, or excessively restricting legitimate activities at sea.?
The rules, regimes, and norms that apply to maritime security activities are the
subject of this volume—maritime security law. Maritime security law is a hybrid
sub-discipline of international law, combining principally elements of the inter-
national law of the sea, international criminal law, international human rights
law, and the law of naval warfare, which is a subset of international humanitar-
ian law. Maritime security law also involves aspects of national and international
administrative regulation of immigration, trade and customs.

Hybrid laws guide responses to hybrid threats. Maritime security law has much
in common with its greatest land-based forerunners, law enforcement and inter-
national humanitarian law (also called the law of armed conflict), and poses the
same dilemmas that are present in national security law, such as detention and
the use of force. Much like the questions concerning the use of force and the
geography of war in the law of armed conflict, maritime security law opens new
questions of the exercise of law enforcement jurisdiction or application of naval
power in different areas of the oceans.

Contemporary threats effortlessly involve international criminal organizations,
non-state armed groups and insurgencies, and terrorism simultaneously with
conventional theater war. The 2006 Summer War between Israel and Hezbollah,
for example, was both conventional and asymmetric, and the conflict affected
both land and sea, with peacetime and wartime rules applying at the same time,

2 UN Doc. A/63/174, Report on the work of the United Nations Open-ended Informal
Consultative Process on Oceans and Law of the Sea at its ninth meeting, July 25, 2008,
para. 38.
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often in the same location. Likewise, Iran’s thirty-year campaign of destabiliz-
ing the Persian Gulf and the Levant has been led by the Iranian Revolutionary
Guard Corps employing a mixture of criminal conduct, such as counterfeiting
U.S. dollars, with terrorist methods, and the application of military force involv-
ing advanced weapons, such as missiles. Likewise, sub-national armed groups
are destabilizing the Niger Delta and the Gulf of Guinea, the Western Indian
Ocean, and the maritime drug trafficking corridor from the Andean Ridge to the
Caribbean—generating political and economic effects that are well beyond the
scope of ordinary crime but under the threshold of classic warfare.

Ensuring maritime security involves law enforcement, conventional military
forces, and irregular, clandestine and special operations forces. The naval, coast
guard, marine police, coastal and maritime forces are joined by ground and air
elements of the joint armed forces, other departments and agencies, including
oceanographic and fisheries services, the intelligence community, and interna-
tional partners.

The fluidity and complexity of the nature of maritime threats and the inter-
disciplinary responses to them requires an understanding of policies, regulations,
national civil and criminal laws of participating states, and public international
law. This volume brings many of the most important legal and policy authori-
ties into a single book, which we hope will be useful to maritime security policy
planners, company and ship operators and flag registries, maritime law enforce-
ment, the naval defense and marine security sector, the intelligence commu-
nity, and international law and international relations scholars and academics.
Although this is a volume on law, our aim is to provide the political-military con-
text within which it applies by integrating into the text additional material and
judgments about international maritime security. An interdisciplinary approach
involving international law and international relations offers greater coherence
than would be the case with a volume focused solely on “black letter” law, and
should be particularly useful for the many persons less familiar with life at sea.
This approach is informed not just by legal theory and doctrinal law, but also
by decades of practice and experience in providing legal and policy counsel to
senior joint and naval task force commanders operating throughout the world,
in Pentagon and interagency decision-making, and in numerous international
negotiations.

The formation and exercise of the rule of law in the oceans is important for the
grand strategy of the major maritime powers, and especially the United States.
Mahan suggested that maritime forces, which freely transit the seas, are an espe-
cially flexible instrument of national power, able to assert influence “where the
national armies cannot go.”® Over the last five hundred years, all of the world’s

3 Philip A. Crowl, Alfred Thayer Mahan: The Naval Historian, in MAKERS OF MODERN STRAT-
EGY: FROM MACHIAVELLI TO THE NUCLEAR AGE 444-477, at 462 (Peter Paret ed.).
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leading states achieved their position of leadership through reliance on preemi-
nent sea power and naval capabilities. When tested empirically, the theory holds
true for Portugal, the Netherlands, Great Britain and the United States.# There is
a close relationship between a strong navy and the maintenance of global power,
and the United States is uniquely positioned to capitalize on it.

By adopting the role of an offshore balancer, the United States can remain
diplomatically engaged everywhere while supporting the weaker side or most
stabilizing partner in any regional conflict. The international law of the sea pro-
vides political-legal infrastructure that supports the ability of air and naval forces
to maneuver freely throughout the world. By exercising “command of the com-
mons,” the United States and its alliance partners leverage the entire world as
maneuver space and are prepared to insert locally superior military forces into
any single locality.> Playing the role of “offshore balancer” reduces the chances
that the United States is dragged into a costly and bloody land war like Vietnam,
Iraq, and Afghanistan.6 Instead, the United States and other maritime powers
can leverage capacity-building programs that boost regional self-reliance and
promote regional stability.”

Our objective in writing this book is not just to provide a description or even
analysis of the law, although we hope we do that. Our primary goal is to provide
description and analysis that reflects experience in the application of the law in
the real world—marrying the theory and the practice of maritime security law.
In this regard, we are disciples of the legal realist movement. One of the first
champions of legal realism, Dean Roscoe Pound, exhorted, “Let us not become
legal monks. Let us not allow our legal texts to acquire sanctity and go the way
of all sacred writings.”® Consequently, although we provide the essential features
of maritime security law, we also are unafraid to identify some glaring shortcom-
ings in the legal architecture, and to point out a lack of convergence in law and
state practice, particularly in the areas of freedom of navigation and maritime
counter-proliferation.

As international law attorneys, we also believe in and borrow heavily from the
liberal internationalist school of international relations; our careers have been
spent in the advancement of a liberal world order. At the same time we are mind-
ful of the explanatory power of classic political realism and its variant, structural
realism. China’s activities in the South China Sea, for example, may be viewed
through a structural realist paradigm as an attempt to establish hegemony in

4 See generally, GEORGE MODELSKI & WILLIAM R. THOMPSON, SEAPOWER IN GLOBAL POLI-
TICS 1493-1993 (1988).

5 Barry R. Posen, Command of the Commons: The Military Foundations of U.S. Hegemony,
28 INT'L SECURITY, Summer 2003, at 5-46.

6 John J. Mearsheimer, Know the Limits of US Power, NEWSWEEK, Dec. 8, 2008, at 41.

7 EU Strategy Against the Proliferation of Weapons of Mass Destruction (Aug. 2004).

8 Roscoe Pound, Law in Books and Law in Action, 44 AM. L. REv. 12, 36 (1910).
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East Asia. Yet the promise and attraction of liberal internationalism to fashion
a more stable international order persists, and we are unwilling to give up on it.
Finally, our research reflects the value of constructivist approaches to interna-
tional law—the importance of the concepts and language to shape what Myres S.
McDougal and William T. Burke so aptly called the “public order of the oceans.”
The research and convictions reflected in this volume leverage these three meth-
ods of international relations theory in the pursuit of developing more effective
maritime security law.

1.2 WHAT 1S “MARITIME SECURITY LAW"?

Just as states seek to maximize national security and yet often disagree on what
means should be employed to do so, the pursuit of maritime security is both ubig-
uitous and ambiguous. During the Cold War, the terms “naval power,” or “naval
diplomacy,” or the more nuanced, “seapower,” were common parlance. In the
contemporary era, however, naval forces are just one element—albeit an essen-
tial or even dominant one—for ensuring security in the maritime domain. Any
definition of maritime security, however, must at least include all four elements of
national power that constitute “DIME"—diplomacy, intelligence or information,
military, and economic means. Beyond the marine or oceans aspects of “DIME,”
maritime security may involve environmental or cultural interests. Furthermore,
there is difficulty in separating maritime safety from maritime security, and the
two sets of activities, which developed independently, have become intertwined.
The division between oceans law and oceans policy or maritime law and mari-
time policy is similarly blurred.

In many respects the fusion of maritime security and maritime safety is
unavoidable. The legal regimes that regulate each activity are less distinct today
than in the past and now share common and mutually reinforcing objectives.
“[A] secure maritime space is certainly a safer one; and a maritime regime that
prioritizes safety is less vulnerable to ... threats to security.”® The world economy
depends on a free and secure maritime transportation system. The “just in time”
global trading regime, for example, appears able to absorb only about a week
of disruption before dire economic consequences ensue.!! Strengthening safety
or security in the maritime domain generates cascading benefits, spinning off

9 MYRES S. McDOUGAL & WILLIAM T. BURKE, THE PUBLIC ORDER OF THE OCEANS 562
(1962).

10 UN Doc. A/63/63, Oceans and Law of the Sea, Report of the Secretary-General, Mar.
10, 2008, para. 36.

I BERNICE LEE & FELIX PRESTON, WITH GEMMA GREEN, PREPARING FOR HIGH-IMPACT,
LOW-PROBABILITY EVENTS: LESSONS FROM EYJAFJALLAJOKULL viii and 12 (Chatham
House Jan. 2012).
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positive and reinforcing externalities for advancing McDougal & Burke’s vision of
a public order of the oceans.

Maritime security law includes legal authorities to counter traditional and
conventional threats, as well as irregular or asymmetric dangers, against the ter-
ritorial integrity or political independence of flag, port, coastal, and land-locked
states. The breadth of issues that may constitute maritime security law can easily
overwhelm any effort to capture them in a single, comprehensible volume. Con-
sequently, the contents of this book are a product of certain subjective decisions
concerning the amount of description and analysis afforded each topic, the scope
of interdisciplinary material, and perhaps the most challenging decision—which
subjects to exclude. In particular, our work concentrates on international law to
a greater extent than domestic law, although we make special reference to some
authorities of state practice and laws of the United States because of its disposi-
tive presence in global maritime security operations.

The U.S. sea services of the Navy, Marine Corps and Coast Guard describe the
maintenance of maritime security as “essential to mitigating threats short of war,
including piracy, terrorism, weapons proliferation, drug trafficking, and other
illicit activities.”? Furthermore, “Countering these irregular and transnational
threats protects our homeland, enhances global stability, and secures freedom
of navigation for the benefit of all nations.”’ The tri-service Naval Operations
Concept 2010 that implements the U.S. maritime strategy proposes a definition for
maritime security that reads, “Those operations conducted to protect sovereignty
and resources, ensure free and open commerce, and to counter maritime-related
terrorism, transnational crime, piracy, environmental destruction, and illegal
seaborne immigration.”# Thus, as amorphous as the term maritime security s, it
is distinct from traditional naval power.

Maritime security operations are also called maritime constabulary operations,
and they address maritime transnational crime, terrorism, maritime piracy, illicit
trafficking, and maritime proliferation of chemical, biological, nuclear, radiologi-
cal weapons and high explosives that constitute some of the most vexing threats
to maritime security.!> These threats cannot adequately be addressed merely by
law enforcement, but also do not normally call for the full measure of naval fleet
action. Similarly, in some regions, such as the South China Sea or the Eastern
Mediterranean, there is not a definable separation between civil activities and
naval operations. There is a real risk in such circumstances that civil activities
involving fishing or exploring for oil and gas deposits may erupt in violence.

12 DEP'T OF THE U.S. NAVY, A COOPERATIVE STRATEGY FOR 21ST CENTURY SEA POWER 14
(Oct. 2007).

13 1d.

14 DEpP'T OF THE U.S. NAVY, NAVAL OPERATIONS CONCEPT 2010 at 98 (2010).

15 UN Doc. A/63/63, Oceans and Law of the Sea, Report of the Secretary-General, Mar.
10, 2008, para. 39.
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Maritime law enforcement is a subset of maritime security law, giving rise to
questions of both substantive law and issues of national criminal jurisdiction and
procedure. Rules for maritime law enforcement generally flow from the nation-
ality of the flag state of the ship on which the crime occurred (lex locus delicti),
the geographic location of the ship at sea and the relationship of the offense to a
coastal state, the nationality of the perpetrators or conspirators, and the nation-
alities of the victims. How states interpret and apply national and international
rules, however, leads to contending notions of compliance and law enforcement.

Even when nations agree upon the substance of customary international law
or treaty law, they may disagree on how those rules are implemented by indi-
vidual states. In some sense, the lack of uniformity is a function of differences
among states over international law more generally, since nations vary in their
acceptance of different sources of international law, and in their national or con-
stitutional criteria for implementing international rules. National laws concern-
ing self-execution of treaties and recognition of customary international law and
legislative embodiment mean that even when nations agree in principle, they
may diverge in practice.

1.2.1 The Protean Nature of Maritime Security Law

Armed attack or armed aggression in the maritime domain may involve conven-
tional sea mines, missiles, and traditional military aviation, surface combats, and
submarine platforms. During a period that extended from the first Hague confer-
ence in 1899, through two world wars, and continuing until the end of the Cold
War, the predominant influence of law on sea power were naval arms control
regimes. Arms control sought to limit the risk or effects of naval warfare. Naval
arms control refined the laws of naval warfare and prescribed conduct at sea by
erecting “firewalls” that separated opposing fleets or by creating limitations on
the means of naval warfare, such as the use of sea mines, or restrictions on the
methods of naval warfare, such as the proscription against unrestricted subma-
rine warfare. These rules were designed to maintain the peace or prevent the
expansion of war at sea by controlling the types and numbers of warships, the
types of permissible weapons, and how those weapons may be employed.
During the period between the two world wars, the Washington Treaty of
1922 fixed battleship ratios for all of the major maritime powers.® While the
agreement actually did slow the construction of capital warships, it also had the

16 Treaty Between the United States of America, The British Empire, France, Italy, and
Japan, Limiting Naval Armament (Five Power Treaty or Washington Treaty), Feb. 6,
1922, 43 STAT. 1655, 2 BEVANS 35. The treaty limited United States, British and Japa-
nese battleship strength in a 5:5:3 ration. For an analysis, see THE WASHINGTON NAVAL
CONFERENCE 1921-22: NAVAL RIVALRY, EAST ASIAN STABILITY AND THE ROAD TO PEARL
HARBOR (Erik Goldstein & John Maurer eds. 1994).
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perverse effect of creating conditions and incentives to redirect naval ambitions
into other systems, such as submarines, that were not explicitly controlled. The
last major fleet engagement ended with the Battle of Leyte Gulf in October 23-26,
1944. The final naval battle of the war, the Battle of Okinawa in the spring of 1945,
was the largest amphibious assault of the Pacific theater.

The Western alliance and the Soviet Union engaged in an uneasy face-off,
brushing close to naval warfare in the Caribbean during the U.S. quarantine of
Cuba in 1962, and in the Mediterranean Sea during the Yom Kippur War of 1973.
The superpowers, however, never met in battle at sea, despite decades of tense
political drama.

A set of nuclear arms control agreements underscored that the primary func-
tion of international law was to prevent superpower war, and nuclear war in par-
ticular. In that setting, international law, in the form of nuclear and conventional
arms control regimes, was an important part of the broader equation of contain-
ment. The 1971 Seabed Treaty, for example, slowed the spread of nuclear weapons
by banning their emplacement on the floor of the ocean beyond 12 nautical miles
from the coastline.l” Law served a controlling function—complementing the
INCSEA agreements to avoid unintended confrontation by American and Soviet
naval forces. The 1972 USSR-United States Incidents at Sea Agreement (INCSEA)!8
and the follow-on agreements between the Soviet Union and the United King-
dom (1986), West Germany and France (1988), Canada and Italy (1989), Spain
and the Netherlands (1990), and between West Germany and the Republic of
Poland (1990), were aimed at reducing provocative or risky behavior by maintain-
ing physical separation of rival naval forces.1®

17 Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other Weapons
of Mass Destruction on the Seabed and the Ocean Floor and in the Subsoil Thereof,
Washington, London and Moscow, Feb. 11, 1971, entered into force May 18, 1972, 23 UST
701, TIAS 7337, 955 UNTS 115.

18 Agreement between the Government of the United States and the Government of the
Union of Soviet Socialist Republics on the Prevention of Incidents on or over the High
Seas, Moscow May 25, 1972, entered into force May 25, 1972, 23 UST 1168, TIAS 7379,
852 UNTS 151, amended by the Protocol of May 22, 1973, 24 UST 1063, TIAS 7624, 925
UNTS 174 [Hereinafter INCSEA].

19 See, USSR-UK: Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Union of Soviet Socialist
Republics concerning the Prevention of Incidents at Sea beyond the Territorial Sea,
London July 15, 1986, entered into force July 15, 1986, 1505 UNTS 89, UKTS No. 5 (1987),
37 ICLQ 420 (1988), UN Law OF THE SEA BULL. No. 10, Nov. 1987, at 97.

USSR-France: Agreement Between the Government of the Federal Republic of Ger-
many and the Government of the Union of Soviet Socialist Republics Concerning
the Prevention of Incidents at Sea Beyond the Territorial Sea, Moscow Oct. 25, 1988,
entered into force Nov. 25, 1988, 1546 UNTS 203; Agreement Between the Government
of the Union of Soviet Socialist Republics and the Government of the French Republic
Concerning the Prevention of Incidents at Sea Outside Territorial Waters, Paris July 4,
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This volume avoids a complete discussion of legacy maritime security agree-
ments designed to control high-end sea power, only bringing them into sharper
focus when they pertain to conflict and war prevention at the lower end of the
spectrum of conflict. Operation Praying Mantis, for example, was as much a
counter-terrorism operation as it was a naval battle. The U.S. response to Iranian
attacks on merchant oil tanker shipping traffic in the Persian Gulf in 1987-88
remains the greatest U.S. naval battle since World War II. The rules governing
irregular maritime conflict and the law of naval warfare had currency along-
side the peacetime law of the sea—hybrid law for a hybrid conflict. The Tanker
War represents the most likely type of naval warfare at sea today—asymmetric,
unconventional, and low in intensity, involving a combination of traditional
naval forces and non-state or irregular forces, yet capable of producing strategic
effects in regional politics and global markets.

Since the Iran-Iraq War of the 1980s, however, international law in the mari-
time domain has reoriented, moving away from the law of naval warfare and
toward producing legal frameworks and informal networks to achieve stability
and security at sea. The new maritime security law facilitates collaboration among
states rather than reinforcing their separation through arms control, limits on the
use of force, or the promulgation of confidence-building measures. Contempo-
rary maritime security law spreads safety and security through networks or coali-
tions that are linking states together in a common enterprise to secure the global
maritime system. Laws and international institutions have become catalysts for

1989, entered into force July 4, 1989, UN Law OF THE SEA BULL. No. 16, at 23, 1548 UNTS
223, amended by the Protocol signed at Kaliningrad Dec. 17, 1997, entered into force
Dec. 17,1997, 2090 UNTS 219;

USSR-Italy: Agreement Between the Government of the Union of Soviet Socialist
Republics and the Government of the Italian Republic Concerning the Prevention of
Incidents at Sea Outside Territorial Waters, Rome Nov. 30, 1989, entered into force
Dec. 31, 1989, 1590 UNTS 22.

USSR-Canada: Agreement Between the Government of the Union of Soviet Socialist
Republics and the Government of Canada Concerning the Prevention of Incidents at
Sea Beyond the Territorial Sea, Moscow Nov. 20, 1989, entered into force Nov. 20, 1989,
UN LAw OF THE SEA BULL. No. 18, at 25, 1568 UNTS 11;

Germany-Poland: Agreement Between the Government of the Federal Republic of
Germany and the Government of the Republic of Poland Concerning the Prevention
of Incidents at Sea Beyond the Territorial Sea, Bonn Nov. 27, 1990, entered into force
Dec. 27,1990, 1910 UNTS 39;

USSR-Spain: Agreement Between the Government of Spain and the Government of
the Union of Soviet Socialist Republics Concerning the Prevention of Incidents at Sea
Beyond the Territorial Sea, Madrid Oct. 26, 1990, entered into force Oct. 10, 1991, 1656
UNTS 429;

USSR-Netherlands: Agreement Between the Government of the Union of Soviet
Socialist Republics and the Government of the Netherlands Concerning the Prevention
of Incidents at Sea Beyond the Territorial Sea, Moscow June 19, 1990, entered into force
Oct. 1,1991, 1604 UNTS 3;
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fostering collaboration among states. Distributed maritime forces from a coali-
tion of nations are spreading the rule of law at sea—building a public order of the
oceans that is broad, robust, and inclusive. Much as changes in international poli-
tics opened the door to a new paradigm in maritime security law, the law itself
influences the strategic, operational, and political seascape in decisive ways.

Maritime security law is experiencing a renaissance. Over the past two decades,
the international laws pertaining to maritime security evolved from a set of rules
designed to avoid naval warfare by keeping maritime powers apart, toward a
new global framework designed to facilitate maritime security cooperation by
bringing countries together to reach common goals.?? The effects of this change
are far-reaching—for the first time, law is a force multiplier for pursuing shared
responsibilities in the oceans. In a departure from the past hundred years of
state practice, the contemporary focus of international maritime security law
now is constructive and prospective, broadening international partnerships for
enhancing port security, as well as coastal and inshore safety, extending maritime
domain awareness, and countering threats at sea.

Traditional institutions are still important for constructing a more secure mari-
time order. The United Nations Security Council and the International Maritime
Organization (IMO), a specialized agency of the United Nations, are more active
than ever in promoting security in the maritime commons. The prospect of
greater maritime threats has made legacy organizations and institutions adapt,
with the IMO taking the lead. In 2002, member States of the IMO adopted major
revisions to the 1974 Convention on the Safety of Life at Sea (SOLAS) and in 2005
the international body completely revised the 1988 Convention for the Suppres-
sion of Unlawful Acts against the Safety of Maritime Navigation (SUA). Three
years later, at the urging of the Secretary-General of the IMO, the Security Council
became involved in efforts to repress maritime piracy.

Informal networks and frameworks have emerged to fill in gaps not covered by
formal agreements. Ten years after it was founded, the 2003 Proliferation Security
Initiative to disrupt the spread of weapons of mass destruction has more than 100
participating nations. The 2008 Shared Awareness and Deconfliction (SHADE)
initiative has met in Bahrain to coordinate operational counter-piracy operations
for 27 nations. The 2009 Contact Group on Piracy off the Coast of Somali counts
50 states and international organizations as active associates. Industry is also
doing more, recognizing that international shipping has an affirmative responsi-
bility to protect seafarers and ships through adoption of Best Management Prac-
tices that include passive vessel security measures, or even by hiring privately
contracted armed security.

20 James Kraska, Grasping ‘The Influence of Law on Sea Power’, 62 NAVAL WAR COLL. REV.,
Summer 2009, at 113, 113-114.
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1.2.2  The Influence of Law on Sea Power

In 1975 the eminent scholar D. P. O’Connell published his influential study, The
Influence of Law on Sea Power, which reflects an approach to sea power and inter-
national law tied to the bipolar strategic order of that time.?! O’Connell portrayed
the role of international law in naval operations and planning largely as a func-
tion of the law of naval warfare. His seminal volume epitomized the relationship
between sea power and international law over the previous century. In many
respects O’Connell’s approach, with its focus on Hague and Geneva law, is anti-
quated, but his attention to irregular maritime incidents was a prescient glimpse
into the “return of history” after the Cold War.22 His review of the legality of unre-
stricted submarine warfare has only marginal value today, whereas other sections
of the book, including the investigation of how naval forces view the law of self-
defense in light of hostile acts or demonstrations of hostile intent at sea, retain
considerable currency. Within a decade of its publication, however, the demise
of the USSR and the absence of a peer competitor to the US Navy meant that for
the most part O’Connell’s scholarship has gathered dust.

Since O’Connell’s volume appeared, both international law and naval warfare
have evolved to fit changes in the distribution of maritime power in the world
system. Today there is no contemporary guide that explains the relationship
between international law and maritime security in the era that began with Sep-
tember 11 in the same way that O’Connell did for international law and naval
power in the Cold War. The dramatic political changes in the world system as it
shifted from a bipolar order during the 1950s to 1980s to a unipolar model dur-
ing the 1990s, and now toward a multi-polar globe are axiomatic. We hope this
volume helps to fill the legal space created by these tectonic shifts in sea power.

International law has experienced dramatic growth and change since the 1970s
by becoming both more diffuse and exerting more influence on the world system.
Over the past twenty years, the seismic changes in the world system have meant
that international law has evolved relatively quickly to accommodate and then
to influence the shape of the world system. In contrast, because it takes decades
to design and construct warships and modern aircraft, and since those platforms
remain in service for additional decades, naval force structure and doctrine have
progressed comparatively slowly. While measures of naval power have been a
lagging indicator of change in power in the international system, both the inter-
national law of the sea and maritime security law are at the vanguard, driving
those changes.

21 D. P. O'CONNELL, THE INFLUENCE OF LAW ON SEA POWER (1975).

22 ROBERT W. KaGAN, THE RETURN OF HISTORY AND THE END OF DREAMS 3—4 (2009) (The
world is becoming a multipolar system based on ethnic, religious, and civilizational
struggle for power in which America is dominant but lacks power to dominate).
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Since 1989 international law has served a more complicated, if not more ambi-
tious purpose: to hold the fractured Westphalian international system together
by favoring integration over autonomy and stability over change. International
law also serves to tie together the public order of the oceans. In 1994, the United
Nations Convention on the Law of the Sea (UNCLOS) entered into force, and states
began to actively pursue the full range of oceans policies under the umbrella of
the treaty.23 These efforts include molding interpretations of UNCLOS to promote
inconsistent and competing state interests in maritime security. Ivan Shearer, for
example, suggested in 1998 that the primary value of international law to sea
power was in the creation of a normative framework for law enforcement at sea.?*
For Shearer, international law is a mechanism for the coastal state to enforce its
laws in waters superjacent to the coastline, including criminal laws in the ter-
ritorial sea, customs infringement and public health laws in the contiguous zone,
and resource conservation regulations in the exclusive economic zone. Extending
seaward from the beach, the coastal state could assert jurisdiction over certain
offenses involving marine pollution or protection of the natural environment.
Traditionalists, however, still adhere to the meme of freedom of the seas that runs
through a line of oceans law jurisprudence dating from the discovery of the New
World to Hugo Grotius to McDougal and Burke, and that is championed more
recently by John Norton Moore, Bernard H. Oxman, and others.?>

1.2.3 Influence of Law on Maritime Security

The US’ Cooperative Strateqy for 21st Century Sea Power reflects a shift in the theory
of sea power away from the concept of command of the sea, the linchpin of geo-
strategist Alfred Thayer Mahan conception of maritime power,26 toward British

28 United Nations Convention on the Law of the Sea, Montego Bay Dec. 10, 1982, entered
into force Nov. 10, 1994, UN Doc. A/CONF.62/122, 21 .L.M. 1621-1354 (1982), 1833 UNTS
397 [Hereinafter UNCLOS].

24 Tvan A. Shearer, Development of International Law with Respect to the Law Enforcement
Role of Navies and Coast Guards in Peacetime, 71 NAVAL WAR COLL. INT'L LEG. STUD.
429 (1998).

25 See, Lawrence S. Eagleberger & John Norton Moore, Opportunity on the Oceans, WASH.
Posr, July 30, 2007, Bernard H. Oxman, The Territorial Temptation: Siren Song at Sea,
100 Am. J. INT'L L. 830 (2006), JAMES KRASKA, MARITIME POWER AND THE LAW OF THE
SEA: EXPEDITIONARY OPERATIONS IN WORLD PoLITICS (2011), and James Kraska, Law of
the Sea Convention—Global Strategic Mobility through the Rule of Law, 39 GEO. WASH.
INT'L L. REV. 543 (2007), c¢f- STEVEN GROVES, ACCESSION TO THE U.N. CONVENTION ON
THE LAW OF THE SEA IS UNNECESSARY TO SECURE U.S. NAVIGATIONAL RIGHTS AND FREE-
DOMS, THE HERITAGE FOUNDATION BACKGROUNDER No. 2599 (Aug. 24, 2011).

26 ALFRED THAYER MAHAN, THE INFLUENCE OF SEA POWER UPON HISTORY 1660-1783
14-24 (1890) (Little Brown, 12th ed. 1918) (Sea control an essential feature of power
politics).
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historian Sir Julian S. Corbett’s notion of constabulary sea control.2? Mahan envi-
sioned naval forces taking command of the sea through large-scale engagements
such as the Battle of Jutland. For Corbett, it is not enough just to control the
seas. Force structure should include not only major combatants, but also widely
distributed engagement forces capable of exercising constabulary authority.?8 In
today’s world, international maritime law is the medium for developing a collab-
orative approach to expanding constabulary authority. As a result, international
maritime law has gravitated from the periphery to the center of maritime strat-
egy. The relationship between international law and maritime security should be
understood, and even redefined, in light of these changes.

The aggression against the United States on September 11 and the specter of
corresponding terrorist assaults from the sea caused a sudden and far-reaching
reappraisal of the role of law in maritime security. Although the attacks in 2001
came from the air, the maritime community feared that a mass casualty terrorist
assault against a ship or port would be equally catastrophic. An oil tanker could
ram into the Golden Gate Bridge; a Liquefied Natural Gas tanker could be deto-
nated in Boston Harbor, creating nuclear bomb-like effects, a cruise ship could
be seized by masked gunmen, holding thousands hostage. These prospects led to
negotiation of new agreements under the framework of international law of the
sea that have awakened a renaissance in maritime security collaboration.

The law is contributing substantively to maritime security by creating new
norms, regimes, and expectations, and procedurally by building trust and collabora-
tive decision-making. The emerging global maritime security regime is inclusive,
multilateral and consensual, in sharp distinction to the disparate and competing
national perspectives on international law concerning counter-terrorism. The
vehement disagreement among nations over issues of detention, interrogation,
drone strikes, and targeting of terrorists does not exist in the maritime domain.
Furthermore, the important role of law in facilitating maritime security coopera-
tion is at odds with conventional wisdom that suggests the oceans are subject to
a legal vacuum—a sort of wild and ungoverned space.??

Working alongside states, international and intergovernmental organizations
play a key role in the process of developing authoritative and controlling deci-
sions for maritime security law.3° The United Nations Security Council can adopt

27 JULIAN STAFFORD CORBETT, SOME PRINCIPLES OF MARITIME STRATEGY 190-204 (Long-
mans, Green & Co. 1918).

28 Id., at 104-07.

29 WILLIAM LANGEWIESCHE, THE OUTLAW SEA: A WORLD OF FREEDOM, CHAOS, AND
CRIME 3—4 (2005).

30 In the New Haven School of policy-oriented jurisprudence, law is a process of decision
that is both authoritative and controlling against the “guiding light of a preferred world
public order of human dignity.” W. Michael Reisman, Siegfried Wiessner, & Andrew R.
Willard, The New Haven School: A Brief Introduction, 32 YALE. J. INT'L L. 575, 576 (2007).
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binding resolutions that determine a threat to international peace and security.
The UN Secretariat includes the Division of Ocean Affairs and Law of the Sea
(DOALOS); the UN General Assembly, which convened the Third United Nations
Conference on the Law of the Sea from 1973-1982, is an all-inclusive forum for
considering different approaches to oceans governance. The International Mari-
time Organization (IMO) plays the leading role in building out the international
law of the sea, developing conventions, codes, and guidelines to make shipping
safer and more secure. The International Atomic Energy Agency (IAEA), the
International Criminal Police Organization (INTERPOL), and the UN Environ-
ment Program (UNEP), to name just a few organizations, also contribute to the
development of global oceans law and policy.

The New Haven School of jurisprudence stresses that virtually anyone may
mediate their voice through groups large and small to participate in the process
of authoritative decision.3! Private commercial and industry organizations par-
ticipate in meetings of the IMO and other international organizations to shape
the law of the sea. The International Maritime Bureau (IMB), part of the Inter-
national Chamber of Commerce and funded by the shipping industry, has been
instrumental in reducing the risk of maritime piracy. Shipping industry groups,
including the Baltic and International Maritime Council (BIMCO) and the Inter-
national Chamber of Shipping (ICS) wield great influence. Individuals working
with environmental nongovernmental organizations also enjoy influence on the
shape of international marine environmental protection.

Despite differences among nations in normative goals and legal institutions,
varying interpretations of international law, and competing interests, there is
accord on the legal frameworks necessary for ensuring maritime security. Since
the United States was the principle sponsor of the international system devel-
oped in the wake of World War II, the evolution of sea power as an outgrowth
of international maritime law plays to a rather unique American strength. The
trend converts traditional competition arising from naval power—a “struggle
for power,” to a contest over interpretation and application of legal norms and
regimes of the global maritime partnership—a “struggle for law.”

The United States has become the world’s leader in advancing these positive
relationships, which include nonbinding political arrangements such as the Pro-
liferation Security Initiative, the Department of Energy’s Megaports program to
detect radiation sources secreted in cargoes inbound to the United States from
foreign ports, and the Department of Homeland Security’s Container Security Ini-
tiative, which uses forward deployed Coast Guardsmen overseas to screen every
container entering the country. The United States also serves as a principal advo-
cate of binding legal instruments, including Security Council Resolution 1540,

81 1Id., at 576-77.
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the 2002 overhaul of the 1974 Safety of Life at Sea Convention (SOLAS)32 and
comprehensive revisions to the 1988 Convention for the Suppression of Unlaw-
ful Acts against the Safety of Maritime Navigation (SUA).33 If the United States
is to continue to have influence over the course of maritime security law it will
have to address a major piece of unfinished business—U.S. accession to UNCLOS.
UNCLOS is the foremost international instrument for realizing collaborative
approaches to maritime security.34

1.3 BUILDING A PUBLIC ORDER OF THE OCEANS

The oceans are primarily a spatial extension resource, and their foremost use is
as a means of transit and communication, which is why freedom of navigation
is the bedrock maritime interest.35 Moreover, the interconnected nature of the
oceans and the important position of the doctrine of precedent in international
law mean that international maritime law in one area affects the progression of
the law everywhere. Unlike a stock resource such as fish, the value of a spatial
resource does not diminish as more users enjoy and exploit it.

“All politics is local,” is the most memorable utterance from Thomas P. “Tip”
O'Neil, the iconic speaker of the House of Representatives from 1977-87. The New
Deal politician learned the hard lesson when he lost his first election—a run for
the Cambridge City Council during the Great Depression. While on land, all poli-
tics is local; at sea, all politics necessarily is global, since the oceans constitute the
greatest global common. Oceans law and policy issues occupy a classic functional
arena of governance, and maritime security and freedom of the seas ensure that
the community resource of the ocean is safe and open to all users, cross-cutting
every other use of the sea.

With increasing reliance on just-in-time delivery of goods, countries are closely
bound together by maritime shipping. More than two billion passengers and
35 percent of the international trade (in terms of value) transits international

32 International Convention for the Safety of Life at Sea, London Nov. 1, 1974, entered into
force May 25, 1980, 32 UST 47, TIAS 9700, 1184 UNTS 277.

33 See, Ch. 16. Convention for the Suppression of Unlawful Acts Against the Safety of Mari-
time Navigation, Rome March 10, 1988, entered into force Mar. 1, 1992, 27 LL.M. 672
(1988), UN Law OF THE SEA BULL. No. 11, July 1988, at 14, 1678 UNTS 221 [SUA 1988]
and Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation, done at London, Oct. 14, 2005, entered into force July 28, 2010, IMO Doc.
SUA.3/Circ.11, May 4, 2010 (SUA 2005).

34 United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982,
UN Doc. A/CONF.62/122 (1982), 1833 UN.T.S. 3, 397, 21 LL.M. 1261 (1982) [hereinafter
UNCLOS)] (entered into force Nov. 16, 1994), Article 17.

35 McDOUGAL & BURKE, THE PUBLIC ORDER OF THE OCEANS, at 564.
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airspace annually.3¢ By volume, however, more than 90 percent of global trade
(in terms of weight) is conducted over the sea lanes.3” Globalization would be
impossible without the 50,000 ships that travel the Earth on international voy-
ages. The vessels are flagged in 150 states and are operated by over one million
seafarers representing virtually every nationality. Since the end of World War
11, one billion people have been lifted out of poverty as a result of this grand
orchestration of trade.38

Ensuring maritime security requires littoral and coastal states, landlocked states,
flag states, and port states to work in concert with international organizations
and the maritime industry. Each state has an interest in the development and
maintenance of maritime security, stability and the maintenance of good order at
sea. Nearly every maritime security scenario involves multiple states—all with an
interest in the collaborative process of authoritative decision. The key to order is
creating and enforcing a stability of expectations based upon a commonly under-
stood rule set.

Determining jurisdiction in maritime security cases is particularly vexing. A
vessel hijacked by pirates or engaged in smuggling most likely is registered in one
nation, such as Greece,3° owned by a corporation located in South Korea, and
operated by a crew comprised of nationals from the Philippines and Pakistan.
Furthermore, the vessel is likely to be transporting either containerized cargo or
bulk commodities owned by companies in one or more additional states. Port
officials or naval forces from several nations may be involved in tracking and
intercepting the pirated ship. The cosmopolitan rules governing negotiations
among these disparate players emerged from hundreds of years of oceans law.

1.3.1 From Westphalia to Montego Bay

The development of modern oceans law may be traced to the seventeenth cen-
tury, when Bourbon and Hapsburg rivalry engulfed central Europe in the Thirty
Years War. The war was brought to a close with the Peace of Westphalia in 1648.40

36 GENERAL NORTON A. SCHWARTZ & ADMIRAL JONATHAN W. GREENERT, AIR-SEA BATTLE:
PROMOTING STABILITY IN AN ERA OF UNCERTAINTY (Feb. 20, 2012).

37 DEP'T OF THE U.S. NAVY, A COOPERATIVE STRATEGY FOR 21ST CENTURY SEA POWER 5
(Oct. 2007).

38 SCHWARTZ & GREENERT, AIR-SEA BATTLE.

39 The term “flag state” is understood to be the administration or the government of the
state whose flag the ship is entitled to fly. MARITIME INTERNATIONAL SECRETARIAT SER-
VICES LIMITED, SHIPPING INDUSTRY GUIDELINES ON FLAG STATE PERFORMANCE 5 (2d
ed. 2006).

40 The Peace of Westphalia was constructed from a series of treaties ending the Thirty
Years War, and signed between May and October 1648 in Osnabriick and Miinster,
Germany. Leo Gross, The Peace of Westphalia, 1648-1948, 42 Am. J. INT'L L. 20, 24 (Jan.
1948) and Rainer Grote, Westphalian System, MAX PLANCK ENCYCLOPEDIA OF PUBLIC
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The Treaty of Westphalia was an epochal document, recognizing sovereignty
over land areas under individual autonomous rulers and ushering in the modern
nation state. Whereas the complex treaty recognized that states exercise com-
plete authority and are responsible for maintaining security inside their borders,
it was manifest that no nation could exercise sovereignty over the oceans.

Decades earlier, in 1618, Dutch jurist Hugo de Groot (Grotius) cogently set
forth the natural law doctrine of freedom of the seas that preserved access to the
oceans for all nations and thereby fueled an explosion in international trade. “For
do not the oceans,” Grotius wrote, “navigable in every direction with which God
has encompassed all the earth, and the regular and occasional winds which blow
now from one quarter and now from another, offer sufficient proof that Nature
has given to all peoples a right of access to all other peoples?”#!

In crafting Westphalia, Europe accomplished “what may fairly be described
as an international constitution....”*? For four hundred years international law
regarding land territory was stable, governed by the canon of state sovereignty
evident in the treaties of Westphalia.

These treaties contain the clauses by which Sweden and France not only make peace
with the Emperor on certain terms, but pledge themselves to their allies, the sub-
ordinate German Princes, that they will ensure that the privileges and immunities
conferred on the Princes and free cities of Germany in the treaty shall be upheld and
maintained. This is constantly referred to in later treaties as the guarantee for the
execution of the terms of the treaty and, as Sir Ernest Satow has pointed out, it con-
tinued to be regarded as valid almost down to the outbreak of the French Revolution.
Here, again, the fact of the guarantee was of the highest importance in ensuring that
the treaties should be observed and that they should continue to hold their place as
part of the general European System.*3

While the Peace of Westphalia was Europe’s first constitution, UNCLOS, declared
Singapore Ambassador Tommy T. B. Koh at the Third UN Conference on the Law
of the Sea in Montego Bay, Jamaica, represents the world’s “constitution” for the
oceans. The Convention has contributed directly to international peace and secu-
rity by replacing abundant conflicting maritime claims with universally agreed
limits and associated regulations for the territorial sea, archipelagic waters, the
contiguous zone, the exclusive economic zone and the continental shelf. In rec-
ognizing the importance of these functional zones, the international community

INTERNATIONAL Law (Riidiger Wolfrum ed., 2009), cf Andreas Osiander, Sovereignty,
International Relations, and the Westphalian Myth, 55 INT'L ORG. 251-87 (2001).

41 HuGo GROTIUS, THE FREEDOM OF THE SEAS OR THE RIGHT WHICH BELONGS TO THE
DuTcCH TO TAKE PART IN THE EAST INDIAN TRADE 8 (1608) (Trans. Ralph Van Deman
Magoffin, ed. James Brown Scott, Oxford 1916).

42 DAVID JAYNE HiLL, II A HISTORY OF DIPLOMACY IN THE INTERNATIONAL DEVELOPMENT
oF EUROPE 602 (1906) (Cornell University Library 2009).

43 Gross, The Peace of Westphalia, at 24, citing C. VAN VOLLENHOVEN, THE LAW OF PEACE
85 (1936).
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acknowledged what Grotius had so eloquently argued: freedom of the seas and
international security and stability are intertwined.

D. P. O’Connell wrote that UNCLOS picks us out of the “intellectual morass,”
where competing opinions and views serve as a substitute for law, and the occa-
sions for controversy and dispute became numerous and frequent.#* The interest
of the world community in freedom of navigation and overflight is preserved by
delicate compromise. Finally, the treaty provides a stable and widely accepted
legal order of the oceans that effectively balances the rights of flag, port and
coastal states, providing a sound basis for states to cooperate in enhancing mari-
time security.

The process of negotiating UNCLOS flowed from three distinct elements—
interaction among the maritime states and ocean users, the rights of access of the
international community to ocean space and the rights of coastal states to claim
jurisdiction over ocean space, and the decisions made by others in response to
these rival claims.#? It took nine years to reach agreement on these issues, and the
process was contentious. “It was like playing no-limit poker and three-dimension
chess at the same time,” said chief U.S. delegate to the conference Elliot Rich-
ardson, in an interview with Time Magazine in 1980. The unfolding process of
reaching authoritative decision on questions of competing oceans interests plays
out in the context of UNCLOS, against a backdrop of maritime operations and
diplomatic theater.

The Convention sets forth rules for the status of ships and their nationality,
the rights of port states to secure internal waters and the offshore rights and
duties of coastal states. As a peacetime agreement, UNCLOS reduces military risk
by protecting key navigational rights and freedoms. The exercise of these global
freedoms includes the right of transit through international straits by ballistic
missile submarines—the most survivable component of the nuclear force—and
the right, regardless of cargo or means of propulsion, to exercise innocent pas-
sage in the territorial sea, and the exercise of high seas freedoms in the exclusive
economic zone.

Besides the key parts of the treaty pertaining to navigational rights and free-
doms, UNCLOS recognizes that, with limited exceptions, the flag state exercises
exclusive jurisdiction over ships listed on its registry. Vessels may sail under only
one flag and a ship that is not registered in any nation is deemed “stateless,”
enjoying no flag state rights.#6 Article 94 of UNCLOS sets forth the rule that states
have a duty to exercise effective control and jurisdiction over their vessels and
everything on them. The rule reflects state practice through the ages—flag states
exercise the exclusive right of jurisdiction over vessels flying their flag regard-

44 D. P. O'CONNELL, THE INFLUENCE OF LAW ON SEA POWER 13 (1975).
45 McDOUGAL & BURKE, THE PUBLIC ORDER OF THE OCEANS Vii.
46 United States v. Cortes, 588 F.2d 106 (5th Cir. 1979).
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less of the location of the vessel.#” Years of ineffective flag state control by some
registries, however, has led to the expansion of port state control regimes that
assert greater authority over foreign-flagged ships in port in matters relating to
the criminal or civil laws of the port state.

UNCLOS also contains provisions relating specifically to the tactical conduct
of maritime security. Article 99 pertains to trafficking in human slaves, articles
100-107 address maritime piracy. International maritime drug trafficking became
more prevalent during the decade of negotiations, and UNCLOS provides for the
control of the illicit traffic in narcotic drugs in article 108. Article 110 incorporates
the customary right of approach by warships of commercial vessels in order to
determine their nationality. Normally the exercise of the right of approach by
a warship does not impose a requirement on the part of the queried vessel to
respond to the queries and a refusal to do so does not automatically trigger a
right of visit on the hailing ship.4® This peacetime right should not be confused
with the belligerent right of visit and search of neutral vessels in order to search
for contraband or determine the enemy character of the ship or its cargo under
the law of neutrality, an offshoot of the law of armed conflict.#? Finally, Article
111 recognizes that coastal states may initiate hot pursuit in internal waters, archi-
pelagic waters, or the territorial sea in order to interdict ships fleeing those areas
onto the high seas when the coastal state has “good reason to believe that the
ship has violated the laws and regulations of that State.”

1.3.2  Building a Global Maritime Partnership

The concept of a “Thousand Ship Navy” was introduced in 2004 and represents a
figurative rather than a literal fleet comprised of a thousand vessels. Navy chiefs
from over thirty nations endorsed the concept as a way for the sea services to
coordinate to meet common maritime challenges. For example, the maritime
relief effort in response to the tsunami off the coast of Sumatra in December
2004 was spontaneous and effective, involving coordination among international
naval and coast guard forces, the civil shipping industry, and non-governmen-
tal organizations. Likewise, the U.S. Pacific Command’s Operation Tomadachi,
in response to the 2011 Tohoku earthquake and tsunami involved 24 U.S. Navy
ships and 24,000 personnel. The response rejuvenated U.S.-Japan relations and
underscored the fact that no single nation can accomplish the complex mission
of maritime security, even along its immediate littoral.5°

S

7 Case of the SS. Lotus (Fr. V. Turk.) Permanent Court of International Justice (Ser. A)
No. 10 at p. 25 (1927).

48 The Mariana-Flora, 24 U.S. (11 Wheat.) 1, 44 (1826).

49 SAN REMO MANUAL ON THE LAW APPLICABLE TO ARMED CONFLICT AT SEA 31-32, paras.
118-121 (Louise Doswald-Beck ed., 1995).

0 Eric Johnston, After the Disaster, Better Ties?, JAPAN TIMES, Apr. 5, 201, at 2.
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Over the course of a decade, the original concept of a “Thousand Ship Navy”
has broadened into a combined, interagency Global Maritime Partnership (GMP)
that includes not just naval forces, but civilian law enforcement and regulatory
agencies and the shipping industry. The partnership approach leverages treaty
relationships, formal institutions, informal coalitions, and government and non-
governmental organizations. As an activity-based approach to cooperation, GMP
is a new method for building greater consensus on policy to address maritime
challenges. GMP is not a formal organization or agreement led by any country,
however, and it does not have a structure requiring formal membership.

The North Pacific and North Atlantic Coast Guard Forums are two examples
of how regimes are fostering closer relationships. The North Pacific Coast Guard
Forum (NPCGF) is focused on increasing the ability of regional coast guard ser-
vices to conduct combined operations and exchange information to accomplish
maritime homeland security missions such as counterdrug operations, fisheries
enforcement, and interdiction of illegal migrants. The first Forum was held in
Tokyo in 2000 and participants include Canada, China, Japan, Korea, Russia, and
the United States. Since its inception, the NPCGF has followed an alternating
semi-annual cycle of technical meetings and principal summits. The NPCGF has
been helpful in integrating maritime security operations throughout the North
Pacific.

Building on the achievements of the NPCGF, the North Atlantic Coast Guard
Forum (NACGF) was initiated in 2007 to promote multilateral maritime coop-
eration among states situated on the Atlantic Ocean. Coast guards and service
equivalents from 18 countries participate in the NACGF.>! No single country
dominates either forum, and each is structured around shared interests. All of
the participants are self-reliant and directly contribute assets and other resources
in support of the shared objectives. Moreover, because the mission areas are non-
confrontational the parties are willing to share experiences and best practices,
increasing the potential for surge cooperation in the event of a crisis.

The Cooperative Mechanism to enhance safety and environmental protection in
the Straits of Malacca and Singapore is one of the most prominent IMO-sponsored
efforts to improve regional response. The initiative began in 2005 at a meeting
in Jakarta as a process aimed at increasing regional cooperation and building
local capacity among the littoral states to patrol the straits used for international
navigation.>? Follow-up meetings were held in Kuala Lumpur in 2006, and a third

51 Belgium, Canada, Denmark (the 2008 host nation), Estonia, Finland, France, Germany,
Iceland, Ireland, Latvia, Lithuania, the Netherlands, Norway, Poland, Russia, Sweden,
the United States and the United Kingdom. Spain and Portugal participated in the 2008
in the North Atlantic Coast Guard Forum.

52 J. Ashley Roach, Enhancing Security in the Straits of Malacca and Singapore, 59 J. INT'L
AFF. 97, 102-03, 107-08, Fall/Winter 2005 (Columbia University SIPA).
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meeting was held in Singapore in 2007.53 Indonesia, Singapore and Malaysia, and
25 trading nations that are the greatest users of the straits, participated in the
meetings. On September 6, 2007, at the meeting in Singapore, participant states
signed the Cooperative Mechanism.>* The Cooperative Mechanism is composed
of a Cooperation Forum, a Project Coordination Committee, and an “Aids to
Navigation” Fund, and is supported by the IMO.5> The agreement marks the only
time nations have come together under Article 43 of UNCLOS to cooperatively
manage a strait used for international navigation.>¢

Asian counter-piracy cooperation has been even more successful. In 2004 and
with the leadership of Japan, sixteen Asian nations signed the Regional Agree-
ment on Combating Piracy and Armed Robbery against Ships in Asia (ReCAAP).
ReCAAP is the first multilateral treaty dedicated solely to combating piracy. The
treaty entered into force in 2006 and established a modern Information Sharing
Center (ISC) in Singapore to serve as an operational coordination and informa-
tion fusion point for member states.

The IMO also has been instrumental in helping the twenty-five nations of the
Maritime Organization of West and Central Africa (MOWCA) more effectively
cooperate to improve safety, security and environmental protection.>” The orga-
nization is the only sub-regional body on the continent of Africa dedicated to
maritime security. Since its inception in 1975, MOWCA has served as a forum
for limited objectives in the maritime domain, helping states coordinate port
management, for example, but it was hampered by lack of capacity, political

53 IMO Doc. C/ES.24/7 (Secretary-General) Report on the Meeting on the Straits of
Malacca and Singapore: Enhancing Safety, Security and Environmental Protection held
in Singapore, from September 4 to 6, 2007 (Singapore Meeting). The Singapore State-
ment is set out in Annex 2 to document C/ES.24/7.

54 IMO Doc. SGP/2.1/1, The Cooperative Mechanism Between the Littoral States and
User States on the Safety of Navigation and Environmental Protection in the Straits of
Malacca and Singapore, Singapore Meeting on the Straits of Malacca and Singapore:
Enhancing Safety, Security and Environmental Protection, September 4 to 6, 2007, Aug.
16, 2007 (Indonesia, Malaysia, and Singapore) and UN Doc. A/62/518, Letter of Oct. 22,
2007 from the Permanent Representative of Indonesia, Malaysia, and Singapore, to the
United Nations, Nov. 2, 2007.

55 IMO Doc. C 100/7/Add.1, Protection of Vital Shipping Lanes: Follow-up to the 2007
Singapore Meeting and the Cooperative Mechanism, May 22, 2008.

56 Robert C. Beckman, Towards Implementation of UNCLOS Article 43 for the Straits of
Malacca and Singapore—Rapporteur’s Report on the 1999 IPS/IMO Conference on the
Straits of Malacca and Singapore, 2 SING. Y. B. INT'L L. 253, 255-61 and 27475 (1999).

57 MOWCA consists of the coastal states of Angola, Benin, Cameroon, Cape Verde, Repub-
lic of the Congo, Democratic Republic of the Congo, Cote d’'Ivoire, Gabon, The Gam-
bia, Ghana, Guinea, Guinea-Bissau, Equatorial Guinea, Liberia, Mauritania, Nigeria,
Sao Tome & Principe, Senegal, Sierra Leone, and Togo, and the land-locked states of
Burkina Faso, Central African Republic, Mali, Niger and Chad.
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instability and protectionist policies. In the last few years, however, MOWCA has
flourished.

The 2006 MOWCA meeting in Dakar led to release of a functional memoran-
dum of understanding on the establishment of a Sub-regional Coastguard Net-
work for the West and Central African region in July 2008.58 The comprehensive
agreement establishes an institutional framework for closer cooperation on sup-
pression of piracy and armed robbery at sea, countering maritime terrorism, ille-
gal, unregulated and unreported (IUU) fishing, interdiction of drug trafficking,
prevention of oil platform and pipeline theft, anti-smuggling and pipeline secu-
rity, and maritime accident response. The sub-region is divided into four coast
guard zones comprised of five states each. Each zone has a coast guard center,
with two principal coordinating centers in Luanda, Angola and Accra, Ghana.
The agreement also provides guidelines for enhancing coastal surveillance, main-
taining a maritime presence in the exclusive economic zone, and enforcement of
international treaties.

Efforts to broaden maritime security partnerships can be supported through
transfer of boats, equipment, and training by nations with greater resources, as
well as through legal and policy capacity building. The U.S. Coast Guard’s Model
Maritime Service Code (MMSC), for example, was developed in 1994 to assist
nations in improving their legislative infrastructure and maritime regulations
to create a maritime service.’® The Code is modular, meaning that nations may
select and adapt the entire document, or extract sections to address particular
issues such as border security, search and rescue, or counterterrorism, which
could supplement existing laws. The Code was updated in 2008 in order to reflect
recent developments in international law.60 At the 2008 meeting of the IMO, a
large group of states proposed that the Organization lead development of com-
parable model legislation of a maritime security code.6! The IMO’s model code
would assist states that are party to SOLAS to comply with the requirements con-
tained in the ISPS Code by proposed responsibilities for national authorities, a
recommended leadership structure for ship and port facilities, a framework for

58 IMO BRIEFING NoO. 39, WEST AND CENTRAL AFRICAN STATES TO COOPERATE IN SUB-
REGIONAL COASTGUARD NETWORK, Aug. 12, 2008, http://www.imo.org/blast/mainframe
.asp?topic_id=1709&doc_id=9939.

59 U.S. CoasT GUARD, MODEL MARITIME SERVICE CODE (2008), http://www.uscg.mil/
international/affairs/Publications/MMSCode/english/contents.htm.

60 Tamara Wallen, The Model Maritime Service Code: Advancing and Updating the Coast
Guard’s International Outreach, U.S. COAST GUARD PROCEEDINGS, Summer 2009, at 32,
34.

61 IMO Doc. MSC/84/4/4, Development of Model Legislation on Maritime Security, Mar.
5, 2008, submitted by Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia,
Lithuania, Luxembourg, the Netherlands, Malta, Norway, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, Sweden, United Kingdom and the European Commission.
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interagency cooperation, criteria for port facility and ship security assessments,
and development of metrics for measuring compliance.

1.4 CONCLUSION

Maritime security law promotes the best of the realist and idealist strands of
grand strategy. Partnerships are woven together by law, and construction of a
worldwide coalition is an effective strategy for integrating disparate conceptions
of security. While continuing to develop maritime security law, states should
focus especially on compliance—folding existing commitments into national law
and action. Adding new layers of international law without integrating commen-
surate authorities into national law whitewashes maritime security challenges
and forms a dangerous illusion of security and community. Adjusting national
laws and policies to new international commitments takes time. Nations are still
implementing the post-9-11 amendments to the SOLAS Convention and the 2005
SUA Convention, for example. These amendments and complementary instru-
ments constitute the greatest package of multilateral maritime security commit-
ments since the interwar period of the 1930s. Although the United States led
development of the new regimes, it is less clear whether the country will continue
to enjoy that sort of influence in the future.

There is a widespread perception that the American brand has suffered from
the war in Iraq and the Great Recession that began in 2008. At the same time,
however, the diplomatic influence of the states of the European Union has dimin-
ished in the wake of a slowly unfolding economic calamity.62 The EU’s decline at
the UN, for example, is apparent in three key forums: the General Assembly, the
Human Rights Council, and the Security Council. After a review of voting pat-
terns at the UN, one study concluded:

Yet the EU is losing political credibility. It confronts a changed international context,
with China and Russia emerging as alternative poles of attraction, and blocs of states
from the Middle East, Africa and elsewhere setting themselves in opposition to the
values that Europe espouses. And the West is in disarray: the EU’s rifts with the US on
many human rights issues at the UN in the Bush era have weakened both.%3

Meanwhile, the diplomatic influence of states not entirely plugged into the interna-
tional system of maritime security law—China, Iran, and Russia, for example—has
expanded. These developments mean even greater investments will be needed
to realize stronger maritime security laws, regimes, and institutions necessary to
realize McDougal & Burke’s vision of a minimum public order of the oceans.

62 RICHARD GOWAN & FRANZISKA BRANTNER, A GLOBAL FORCE FOR HUMAN RIGHTS? AN
AupIiT OF EUROPEAN POWER AT THE UN 3 (EUROPEAN COUNCIL ON FOREIGN RELA-
TIONS, Sept. 2008).

63 Id.






TWO

AMERICAN MARITIME SECURITY POLICY AND STRATEGY

2.1 INTRODUCTION

With the twilight of U.S. involvement in the wars in Iraq and Afghanistan, the
United States has embarked on a strategic pivot to the Asia-Pacific region.!
The shift is accompanied by reorientation from land-based missions—ground
operations—toward an enhanced sea-based and offshore defense posture. Even
before the announcement, however, there was change afoot in U.S. naval force
structure in every theater.

In Europe, the U.S. Navy is forward deploying four Aegis guided missile destroy-
ers to Rota, Spain. With massive over-the-horizon radars and anti-ballistic missile
systems, these powerful warships provide ballistic missile defense to American
allies in Europe. In the Americas, interdiction of maritime drug trafficking contin-
ues to be a major focus of U.S. Southern Command, located in Miami. Meanwhile,
since 2007, the Arctic Ocean has become a new and important area of interest
for U.S. Northern Command and U.S. European Command. The United States and
Canada are expanding hemispheric cooperation beyond the North American Air
Defense Command, to include Arctic maritime security.

In Asia, the newest U.S. surface combatant, the configurable Littoral Combat
Ship (LCS), will be deployed to Singapore, complementing the massive power
of the U.S. Seventh Fleet in Yokosuka, Japan and its associated amphibious flo-
tilla in Sasebo and the 31st Marine Expeditionary Unit in Okinawa. The expedi-
tionary Marine Corps is set to rotate 2,500 marines through Darwin, Australia,
providing a quick reaction force on the southern edge of Southeast Asia. These

! PRESIDENT BARACK OBAMA, THE WHITE HOUSE, FOREWORD: SUSTAINING U.S. GLOBAL
LEADERSHIP: PRIORITIES FOR 21ST CENTURY DEFENSE, Jan. 3, 2012 [Hereinafter SUSTAIN-
ING U.S. GLOBAL LEADERSHIP].
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developments come after a decade of repositioning forces to Guam, turning the
island into a forward bastion of joint maritime and air power. Guam hosts three
fast attack submarines and maintains facilities to handle strategic stealth bomber
aircraft and unmanned aerial vehicles.

Homeland security has acquired a maritime dimension for the first time
since the Japanese invasion scare on the West Coast during the darker days of
World War II. The terrorist attacks of September 11 exposed the vulnerabilities
of the marine transportation system to non-state threats. The global network of
container ships and oil tankers, port facilities and roadsteads are vulnerable to
new forms of destruction. Multi-ethnic seafarers co-mingle with huge volumes
of cargo throughout a global shipping industry dominated by weakly regulated
open registries.

A major focus of the U.S. maritime security effort is strengthening interna-
tional norms and legal regimes. Both political parties in Washington believe that
investments in global and regional rules bring stability to the maritime domain.
The United States promotes maritime agreements and is especially supportive
of the work at the International Maritime Organization (IMO). Over the past
decade, however, the nation also has come to value informal cooperative relation-
ships. Joining 11 key nations,? for example, President George W. Bush announced
the Proliferation Security Initiative (PSI) on May 31, 2003. PSI was created to
address what the G8 calls the “preeminent threat’3>—the spread of weapons of
mass destruction (WMD)—through a “sticky” web of domestic and international
laws and relationships designed to ensnare WMD hidden in the stream of com-
merce. PSI now has more than 100 participating states and is credited with a
handful of significant, but unheralded, silent successes.

The Department of Energy launched the Megaports initiative to detect radio-
active sources in international shipping inbound to the United States from for-
eign ports of departure, while the Department of Homeland Security’s Container
Security Initiative (CSI) forged close cooperation with exporting states to screen
and inspect cargo overseas that is destined for U.S. ports.

Beginning in 2002, the United States worked with other nations at the IMO to
develop a major overhaul of the 1988 Convention for the Suppression of Unlawful
Acts against the Safety of Maritime Navigation (SUA) to deter the use of ships by
terrorists or to transfer WMD. The result was the 2005 Protocol—now called the
2005 SUA Convention—that introduced a comprehensive shipboarding frame-

2 ArMS CONTROL ASS'N, FACT SHEET: THE PROLIFERATION SECURITY INITIATIVE (PSI) AT
A GLANCE, June 2004. The original PSI countries are Australia, France, Germany, Italy,
Japan, the Netherlands, Poland, Portugal, Spain, the United Kingdom and the United
States.

8 G-8 Call Proliferation ‘Pre-eminent Threat’ to International Security: Officials Note ‘Signifi-
cant Progress’ On Pu Disposition, NUCLEAR WEAPONS & MATERIALS MONITOR, June 9, 2003,
at 10-11.
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work and criminalized the transfer of dual use items, such as fertilizer, being
misused as a weapon.

The United States also proposed amendments to the 1974 Safety of Life at Sea
Convention (SOLAS), which were reflected in the 2002 International Shipping
and Port Facility Security (ISPS) Code.# The ISPS Code requires governments
and the shipping industry to cooperate in global cargo chain security. Finally,
the United States advocated binding legal instruments proscribing the marine
transport of WMD, including UN Security Council resolution 1540 of April 28,
2004. Adopted under Chapter VII of the Charter, the resolution mandates nations
refrain from providing any form of support to terrorist groups that seek to develop,
possess, or transport nuclear, chemical or biological weapons or their means
of delivery.

2.2 U.S. MARITIME SECURITY POLICY

The attacks of September 11 were a catalyst for development of a new approach to
maritime security. Immediately after the attacks, virtually the entire apparatus of
the defense, security, and intelligence community inside the Washington Beltway
obsessively focused on the war against Al Qaeda and the impending war with Iraq.
By 2003 and early-2004, however, at least some of the U.S. government’s atten-
tion began to be diverted back toward maritime security. At the time, the ground
war was still in the hands of the Army and Marines—it was only in 2004 that the
Navy would begin to pledge and provide thousands of officers and enlisted sailors
to fill “individual augmentation” slots in Central Asia to supplement the war on
the ground. The Navy Staff was gutted as large numbers of junior and mid-level
officers were deployed to support the war effort in Iraq or Afghanistan.

Within this austere environment for maritime policy making, the Pentagon
and the Coast Guard began the process of developing a national maritime secu-
rity policy, working in conjunction with the Department of State, the National
Security Council and the Homeland Security Council. The result of the effort was
the production of National Security Presidential Directive (NSPD)-41, Maritime
Security Policy.> President Bush signed the policy on December 21, 2004.

NSPD-41 was the highest U.S. outline of American interests in maritime secu-
rity. The policy established guidelines to enhance U.S. national security and

4 68 FR 60449-60472, General Provisions of Maritime Security, Oct. 22, 2003, 68 FR
60545-60559, Outer Continental Shelf Facility Security, Oct. 22, 2003, 68 FR 60483—
60515, Vessels; Security Measures, Oct. 22, 2003, 68 FR 60472-60483, Area Maritime
Security, Oct. 22, 2003, 68 FR 60559-60570, Automatic Identification System; Vessel
Carriage Requirements, Oct. 22, 2003.

5 The policy also was designated as Homeland Security Presidential Directive -13
(HSPD-13).
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homeland security interests in the oceans, which were broadly defined to include
littoral seas and inland waterways. The original maritime security policy covered
the entire “maritime domain,” which was defined as all areas and things “of, on,
under, relating to, adjacent to, or bordering on a sea, ocean, or other navigable
waterway, including all maritime-related activities, infrastructure, people, cargo,
and vessels and other conveyances.”® The policy was developed to provide strate-
gic focus for the Federal interagency community to ensure that the United States
implemented a “whole of government” approach to security at sea. Under the
policy, the National Security Council could arbitrate differences among depart-
ments and agencies of the U.S. government, and any disputes would be resolved
by the Assistant to the President for National Security Affairs. Furthermore, Fed-
eral, state, local, and private sector efforts were grafted on to the national policy
in the hope of forming a single, coherent approach.

The U.S. maritime security policy asserted that the nation will “take all nec-
essary and appropriate actions” consistent with domestic and international law
to conduct the following activities: counter-terrorism, critical marine infrastruc-
ture protection (including ports, harbors, and industrial and population centers
situated along the maritime domain), consequence management, and maritime
domain awareness (to enhance indications and warnings).”

While NSPD-41 set forth national maritime security policy, it also estab-
lished a process for implementing the directive. The White House created an
interdepartmental committee at the National Security Council initially called
the Maritime Security Policy Coordinating Committee (MSPCC). The Obama
administration renamed the group the Maritime Security Interagency Policy
Committee (MSIPC), and the group meets about twice per month to conduct
deliberate planning and policy development. The group also gathers on an ad
hoc basis to develop U.S. responses to time-sensitive security issues arising in the
maritime domain, addressing events such as maritime drug trafficking or migrant
interdiction incidents that have national or international implications and there-
fore require authoritative U.S. government decisions. About fifteen departments
and agencies are represented in the MSIPC, which is co-chaired by a senior officer
of the U.S. Navy representing the Department of Defense, and a member of the
U.S. Coast Guard of equivalent rank—representing the Department of Homeland
Security. MSIPC meetings are held in the Executive Office of the President and
may meet in the Eisenhower Executive Office Building next to the West Wing of
the White House or at the White House Situation Room, as warranted.

The MSIPC is a functional policy coordinating committee that implements and
refines NSPD-41, executing American strategy relating to maritime security. In

6 George W. Bush, Maritime Security Policy, National Security Presidential Directive/
NSPD-41, Dec. 21, 2004.
7 1d.
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addition to officials from the Office of the Under Secretary of Defense for Policy,
bureaus within the U.S. Department of State, and U.S. Coast Guard headquarters,
the MSIPC includes senior representatives from the Office of the Vice President,
the Office of the Director of Central Intelligence, and the Office of the Director
of Strategic Plans and Policy of the Joint Chiefs of Staff. The committee devel-
ops new policies and initiatives for consideration by the deputies and principals
of the major departments and agencies that serve as members of the National
Security Council and the Homeland Security Council, to include the Secretary
and Deputy Secretary of Defense, Secretary of Homeland Security, the Depart-
ment of State, and Chairman and Vice Chairman of the Joint Chiefs of Staff,
among others.

NSPD-41 called for creation of a coordinated and integrated government-wide
effort to enhance maritime security, jointly led by the Secretaries of Defense and
Homeland Security. The first order of business under the policy was to draft a
national strategy for maritime security (NSMS), which was due 180 days from
the December 21, 2004, inception of NSPD-41. The MSPCC led the effort to
draft and circulate the national maritime strategy, which was released by Presi-
dent George W. Bush in September 2005.8 The National Security Council and
Homeland Security Council coordinated the draft strategy with the Department
of Defense, Department of State, the U.S. Maritime Administration, and other
departments and agencies. The Joint Chiefs of Staff received input from the world-
wide combatant commands and the military services, particularly the Navy and
Marine Corps. After more than one year of collaboration, the National Security
Council submitted the National Strategy for Maritime Security to the president
for approval.

On August 14, 2012, President Barack Obama rescinded NSPD-41 in a com-
pletely new policy, Presidential Policy Directive (PPD)-8, Maritime Security.
PPD-8 reaffirms and extends the provisions of NSPD-41 and expresses support
for the 2005 National Strateqy for Maritime Security. PPD-8 describes the mari-
time domain, “covering more than 70 percent of the earth’s surface,” as “a valu-
able resource for many nations.” Echoing the multilateral approach of the Global
Maritime Partnership, PPD-8 states that protection of the maritime domain is a
responsibility that should be shared among nations.

The deliberate misuse of the maritime domain to commit harmful, hostile, or unlaw-
ful acts, including those against the marine transportation system, remains an endur-
ing threat to the safety and security of the American people, to wider U.S. national
security interests, and to the interests of our international allies and private sector
partners.

8 New U.S. Maritime Security Strateqy Includes Legal and Institutional Initiatives, 100 AMm.
J. INT'L L. 222-24 (Jan. 2006).
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Priority attention by the nations of the world in partnership with the private sector is
essential to maritime security, including preserving freedom of navigation, protecting
the maritime transportation system, serving as good stewards of the maritime envi-
ronment, and safeguarding this natural resource for other lawful public and private
activities.”

The policy also identifies specific actions to be taken to counter maritime threats,
including “galvanizing action through enhanced international cooperation and
public-private partnerships, promotion of peaceful resolution of competing mari-
time claims in accordance with international law, enhancing maritime domain
awareness, encouraging adoption of security measures by industry, deployment
of layered security by the commercial sector, and the use risk based methods
to identify and screen threats to the system in order to facilitate the free flow of
commerce.!? Finally, the policy pledges to “continue to support and observe the
principles of established customary international law reflected in the Law of the Sea
Convention and consistent with longstanding policy, continue to seek advice and
consent of the United States Senate to accede to the Law of the Sea Convention
to advance U.S. economic and national security interests.”!!

2.3 NATIONAL STRATEGY FOR MARITIME SECURITY

The 2005 National Strategy for Maritime Security (NSMS) was released in Septem-
ber 2005 and, even after the release of PPD-8, remains the capstone U.S. docu-
ment for maritime security under the National Security Strategy.!?> The NSMS sets
forth the relationship between the worldwide maritime domain and broader
themes of U.S. national security.!®

The principal U.S. interest in the oceans relates to the use of the surface of the
water, the water column, and the airspace above the water as a domain of move-
ment. The United States has a deep interest in unfettered access to the Atlantic
Ocean, Pacific Ocean, Caribbean Sea, and Beaufort Sea. The country also has
responsibilities in distant oceans, such as the Indian Ocean and the Arctic Ocean.
The maritime domain is a flow resource, rather than a stock resource. A stock

9 Presidential Policy Directive (PPD)-8, Maritime Security, Aug. 14, 2012.

10 1d.

11 Id. The proponents of the United Nations Convention on the Law of the Sea (UNCLOS)
traditionally have used the term “Law of the Sea Convention” in the United States,
under the belief that the “United Nations” portion of the name of the treaty presents
unfavorable political optics. Our view is that the treaty should be considered on its own
terms and under its official name, just as the United Nations Charter is appreciated and
referred to by its official title.

12 New U.S. Maritime Security Strategy Includes Legal and Institutional Initiatives, 100 AM.
J. INT'L L. 222-24 (Jan. 2006).

13 THE WHITE HOUSE, NATIONAL STRATEGY FOR MARITIME SECURITY 2005, Sept. 2005, at 2.
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resource, such as a timber forest or a fishing ground, diminishes as the number
of users begin to use the resource. A flow resource, on the other hand, is one in
which one user does not appreciably reduce the value or potential of the resource
for follow on users. Mankind’s foremost use of the oceans facilitates “a unique
freedom of movement and flow of goods while allowing people, cargo, and con-
veyances to transit with anonymity not generally available by movement over
land or by air.”#

The nature of the oceans as a flow resource has influenced the United States to
view security in the maritime domain as a global issue. The United States seeks
to “facilitate global commerce and protect freedom of the seas for legitimate mili-
tary and commercial navigation and other legitimate activities....”’> Free seas
are liberalizing, generating positive externalities within the international system.
While enriching nations and bringing them together through economic and trade
relationships and cultural and political contacts, the oceans also contribute to
international cultural, communications, and social integration that form the cos-
mopolitan interconnectedness of globalization.

In the strongest language of any national-level document in the United States
or overseas on the issue of freedom of the seas, the NSMS states, “[t]hree broad
principles provide overarching guidance to this Strategy. First, preserving the
freedom of the seas is a top national priority.!® The free, continuing, unthreat-
ened intercourse of nations is an essential global freedom and helps ensure the
smooth operation of the world’s economy.””” Maintaining a stable regime that
ensures global maritime maneuverability and mobility is a cornerstone of the
nation’s global security posture.!® “Maritime security is required to ensure free-
dom of the seas, facilitate freedom of navigation and commerce, advance pros-
perity and freedom, and protect the resources of the ocean.”?

At the same time, however, the oceans are susceptible to misuse by organi-
zations, individuals, and nations hostile to the United States. Consequently, the
United States also seeks to ensure that the maritime stream of commerce is secure.
The NSMS promotes standardized ship and port security practices in accordance
with rules set by the World Customs Organization and the IMO. The strategy also
recognizes a symbiotic relationship between maintaining maritime security and
coastal state prerogatives in environmental protection, homeland security, and
offshore sovereign rights and jurisdiction, suggesting that both maritime security
and freedom of the seas are dependent on one another. The United States cham-
pions both the rights of distant water states in freedom of navigation, as well as

4 Id.
15 Id.
16 1d.
17 1d.
18 Id.
19 1d.
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legitimate coastal state rights in littoral management and offshore security. Dis-
tant water states are those nations that operate ships, aircraft, and submarines in
ocean areas located far from their own shore.

Consequently, U.S. policy is to maintain the full range of naval and maritime
forces to prevent the seas from being misused by “terrorists, criminals, and hostile
states” to inflict harm on the United States, its people, economy, property, terri-
tory, allies and friends.2? By protecting the maritime sinews of the global system,
the United States believes it is delivering a public good to the international com-
munity, while at the same time advancing its own national interest. Protection
of the global system is, for the United States, tantamount to homeland security
in depth, and this broad mandate has wide and deep support among presidential
administrations from both major political parties.?!

Perhaps ironically, just as the country moves to reduce and consolidate its
far-flung military obligations throughout the world, the sea services of the Navy,
Coast Guard, and Marine Corps will become even busier. Since ports, ships and
seafarers naturally mix in a cosmopolitan and globalized milieu, building a coher-
ent maritime security system requires close collaboration. The crowning piece of
the American maritime security policy is the emphasis on building maritime
relationships. The 2005 vision for a “Thousand Ship Navy”?? or “global maritime
partnership,” stressed that maritime security could be achieved only by close col-
laboration with the naval forces and marine police of other countries. The con-
cept of cooperation later was incorporated into the tri-service policy (and title) of
the sea services’ 2007 Cooperative Strategy for 21st Century Seapower.23

Ultimately, burden sharing is the endgame for bringing other nations’ forces
into a greater role in maritime security. The United States hopes that by helping
other nations increase their capacity to police the oceans they will do so more
often, freeing up the United States to do less, or at least relieve U.S. forces to
accomplish other higher order duties, such as deterring great power naval con-
flict. The U.S. approach to “leading from behind” in Operation Odyssey Dawn, the
UN Security Council operation in Libya, reflects this new approach.

20 1d.

21 As more than a decade of war in Afghanistan ends, however, the ability of the United
States to continue to maintain a defense posture designed to defend the entire global
system is called into question. Neo-isolationists, such as former Republican presiden-
tial hopeful Ron Paul, Boston University political scientist Andrew Bacevich, Chalmers
Johnson, and Noam Chomsky, as well as offshore balancers, including John Mearsheimer
and Barry Posen, advocate a much more selective use of American military power.

22 Vice Admiral John G. Morgan Jr., & Rear Admiral Charles. W. Martoglio, The 1,000 Ship
Navy: Global Maritime Network, U.S. NAVAL INSTITUTE PROCEEDINGS, Nov. 20005, at
14-17. See also, John Morgan Jr., A Navy of Navies, RUSI DEFENCE SYSTEMS, Summer
2006, at 66.

23 DEP'T OF THE NAVY, COOPERATIVE STRATEGY FOR 21ST CENTURY SEA POWER 2007 [Here-
inafter CS21].
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Caught between doing nothing in Rwanda, and what many view as an over
commitment in Iraq, the new model leverages the capabilities of friends and allies
to bring stability to situations of crisis.2* Even with capable NATO allies involved
in Libya, however, the entire mission depended on decisive U.S. intervention in
the opening stage to suppress the country’s sophisticated air defense system.2>
Whether the maritime security partnerships formed to increase the capability
of other states will entice them to play a greater role in maintaining the security
of the global maritime system is not guaranteed. For example, the Royal Navy of
the United Kingdom has begun training Libyan naval forces after the downfall of
that country’s dictator, but it remains to be seen whether the efforts will help to
depoliticize and professionalize the force.

2.4 NATIONAL STRATEGY FOR GLOBAL SUPPLY CHAIN SECURITY

Maritime transport is a cornerstone of globalization. Combined with telecom-
munications (most of which travel on intercontinental submarine cables lying
on the seabed), trade liberalization, and international standardization, the world-
wide maritime transportation network is essential for a healthy and progressive
global economy.?% Jan Hoffman at the United Nations Conference on Trade and
Development suggested that the maritime business is the most globalized of all
industries.2? Rules for securing the system are necessarily multinational.

The United States consciously initiated the policy of globalization under Presi-
dent William J. Clinton during the 1990s to reduce and eliminate trade barriers.
For the United States, international trade is not just about the economy—Amer-
icans believe that liberal international economic relationships reinforce peace
and stability. World trade is believed to promote and solidify democracy and it
is an important component of the belief in a “democratic peace.”?® Thus, the
United States is compelled to protect the U.S. maritime shipping system, while

24 David W. Sanger, Letting Others Lead in Libya, N.Y. TIMES, Apr. 23, 2011

25 The operation was enabled by strike against Libyan air-defense systems with 110 U.S.
and British Tomahawk cruise missiles and strikes by three B-2 Spirit stealth bombers
delivering 45 Joint Direct Attack Munitions (JDAMs). Dep’t of Defense Media Press
briefing by Vice Admiral Bill Gortney, Director of the Joint Staff, Mar. 19, 2011.

26 Jan Hoffman, Shipping Out of the Economic Crisis, XVI BROWN J. GLOBAL AFF., Spring/
Summer 2010, 121, 121.

27 1d.

28 BRUCE RUSSETT, GRASPING THE DEMOCRATIC PEACE: PRINCIPLES FOR A PosT-COLD
WAR WORLD 3-23 (1993), John M. Owen, How Liberalism Produces Democratic Peace, 19
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Michael Mousseau, Market Prosperity, Democratic Consolidation, and Democratic Peace,
44 ]. CONFLICT RESOLUTION, 472, 502-03 (Aug. 2000) (market cooperation promotes
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at the same time avoiding security measures so stringent that they hamper the
free flow of commerce.

On January 23, 2012, President Barack Obama released the U.S. government’s
policy designed to harden the global supply chain “..in order to protect the
welfare and interests of the American people and secure our Nation’s economic
prosperity.”2? Consistent with the NSMS, the National Strategy for Global Supply
Chain Security focuses on protection of the worldwide marine transportation sys-
tem. The document was crafted in order to counter the threats to the worldwide
network of maritime and related transportation nodes and shipping pathways
by which raw materials are delivered to manufacturers and finished goods are
moved from points of production to consumers. The task of protecting the global
shipping network is daunting because it requires an ability to separate legitimate
cargo from unlawful weapons or dangerous persons intent on damaging the sys-
tem or wreaking havoc in society.

Seaborne trade includes imports and exports by ship, but it also encompasses
stationary or moving cargo throughout the inter-modal freight transportation
system, including ports and roadsteads, oil and gas pipelines under the water or
at points of landfall, and submarine cables, essential for Internet communica-
tions and banking and finance transactions. Physical cargo is moved seamlessly
from land to air to sea. Commercial air, land, and sea nodes of transportation
are interlinked, and the entire system is vulnerable to disruption at its weakest
link.3° Protection of the system is a prerogative of national defense and not just
economic security because military cargo often travels by commercial convey-
ances and through commercial transport modes, such as on chartered or leased
commercial ships and aircraft.

Against this backdrop the locus of effort also includes preparation to recover
from attacks on the system.3! The United States endorses the goal of making
the movement of goods more efficient and secure. The flow of legitimate com-
merce has to be expedited, while at the same time the supply chain must be secure
from exploitation or disruption. This goal is achieved by enhanced confidence in
the integrity of goods as they move through the supply chain. Sealing, screening,
monitoring, and targeted inspection of shipping containers increases confidence.
The second goal of the Strategy focuses on consequence management. In a vast
and complex system, resiliency and recovery is just as important as deterrence
and prevention. The United States wants to be able to quickly withstand and
rebound from attacks against the system. Containing the effects of attack helps
to stabilize economic expectations following an incident. The Strategy for Global

29 THE WHITE HOUSE, NATIONAL STRATEGY FOR GLOBAL SUPPLY CHAIN SECURITY, JAN. 23,
2012.

30 Id., at note 3, at p. 4.

31 Id., at 2-3.
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Supply Chain Security presents a roadmap for accomplishing these goals through
integration of efforts across Federal, state, local, tribal and territorial govern-
ments, the private sector and the international community.32

Risks to the supply chain are identified, assessed and prioritized, and imple-
mentation of layered defense secures the system. Toward this end, the Federal
government regularly updates its threat and risk assessments. Broad engagement
with the private sector and international stakeholders is designed to further
deepen systemic security. The Strategy is an evolving or dynamic template that
informs and guides promulgation of more specific regulations.

The United States also works to identify infrastructure projects that can be
used by other components of the system as models of best practice. Advanced
technology and research, development, testing, and evaluation (RDT&E) help to
improve cargo chain security in the air, on the ground, and at sea. The United
States also incorporates global supply chain resiliency into the Federal infra-
structure investment plan, with construction of new ports, highways, and railway
nodes. Finally, the U.S. approach values customized solutions to speed the flow
of legitimate commerce. One such measure, the use of “trusted trader” programs,
standardizes procedures in lower-risk parts of the cargo chain.33

2.5 U.S. MARITIME STRATEGY FOR HOMELAND SECURITY

After September 11 the United States supplemented the NSMS with a national
homeland security strategy. Since the National Security Strategy already set forth
U.S. goals and objectives in homeland security, the additional document does
not provide much more by way of maritime security policy. The only mention
concerning maritime security in the 2002 Homeland Security Strategy pertains to
the need to enhance maritime domain awareness in order to better track vessels
along the 95,000 miles of American coastline.3*

Driving home the importance of securing maritime approaches to the United
States is valuable, but risks a myopic view of U.S. national security and foreign
policy interests in the oceans. Most of the military is focused on operating over-
seas and maintaining a forward presence in the oceans and continents distant
from the shores of the United States. The Homeland Security Strategy, however,
like the National Military Strategy, focuses on the need to maintain “strategic
access” in the waterway approaches to the country to ensure maritime home-
land security, without a corresponding and complementary mention of the even
greater importance of global strategic access for overseas power projection.

32 Id., at 4.

33 Id., at 5.

34 WHITE HOUSE OFFICE OF HOMELAND SECURITY, HOMELAND SECURITY STRATEGY OF
THE UNITED STATES 2002, at 68.
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The U.S. Maritime Strateqy for Homeland Security is subordinate to and
expounds on the Homeland Security Strateqy. The Maritime Strategy adds granu-
larity to the maritime aspects of homeland security, and the document is respect-
ful of the importance of freedom of navigation.3®> The commandant of the Coast
Guard signed the strategy, which was released just one year after the attacks of
9-11. The strategy acknowledges that the maritime domain is divided into areas
of shared use and that the United States should accommodate the “long-standing
international respect for freedom of navigation” even as it establishes a protective
maritime belt around the country.36 Although the Coast Guard was the primary
institutional author of the Maritime Strategy for Homeland Security, the sea ser-
vice also produced a complementary vision in the U.S. Coast Guard Strategy for
Maritime Safety, Security and Stewardship. The strategy should have contained
a stronger statement on the importance of freedom of navigation to the United
States, although it does indicate that as maritime piracy has increased since the
1980s, maritime crime threatens U.S. interests in freedom of the seas.3”

2.6 COOPERATIVE STRATEGY FOR 21ST CENTURY SEA POWER

With the collapse of international peacekeeping efforts in Somalia in 1992, the
United States sought to understand the lessons of Mogadishu. The U.S. Navy white
paper ... From the Sea distilled the importance of U.S. naval power to solving cri-
ses ashore. The doctrine was revised in 1994 and re-released as Forward... From
the Sea to emphasize the force multiplier effect of forward deployed naval forces,
which increase in-theater combat power by a factor of three to five times over
similar forces stationed in the continental United States. Naval forces already in
theater are able to meet challenges more quickly, rather than depleting overseas
patrol time through long transits to and from major naval ports in the United
States.

At the 2005 International Sea power Symposium, then Chief of Naval Operations
Admiral Michael Mullen observed that all of the world’s regions shared a common
set of challenges—maritime piracy, illegal maritime trafficking, and terrorism at
sea. The seas are not simply a collection of regional bodies of water or an assort-
ment of separate theaters of maritime operation. The seas oceans transect and con-
nect the globe—there is one gigantic world ocean. The idea that the United States
is best served by a maritime strategy that encompasses virtually all of the nations
of the world culminated in release of the Cooperative Strategy for 2Ist Century Sea-
power (CS21) in 2007.

35 ADMIRAL THOMAS H. COLLINS, U.S. COAST GUARD MARITIME STRATEGY FOR HOMELAND
SECURITY 2002, Dec. 23, 2002, at 1.

36 Id.

37 ADMIRAL THAD W. ALLEN, U.S. COAST GUARD STRATEGY FOR SAFETY, SECURITY AND
STEWARDSHIP 2007, Jan. 19, 2007, at 22.
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The Cooperative Strategy is built on the lessons learned in the fight against ter-
rorism by recognizing that no nation is individually powerful enough to maintain
peace and stability in the international system. Cooperation requires countries to
share a common vision for a liberal world order, and that they enjoy some level of
mutual trust and embrace shared responsibility. The new strategy was applauded
by many nations because it reflected a more benign U.S. leadership coupled with
a multilateral approach to maintenance of good order at sea.

The cornerstone of CS21 is the idea that deeper coordination with more part-
ners at sea will yield concrete benefits for maritime security:

Sea power in this century cannot be harnessed by a single nation, acting alone. If we
are to build a fleet for the future capable of keeping pace with globalization, we must
leverage the capacity of our partners with common interests. The positive potential
of sea power and freedom of the seas can only be achieved through a collective and
cooperative approach focused on international rule of law and freedom of the mari-
time commons.38

“The old Maritime Strategy [of the Cold War] focused on sea control,” Admiral
Mullen suggested, while the new one recognizes that the “economic tide of all
nations rises—not when the seas are controlled by one—but rather when they
are made safe and free for all.”3® The 2008 National Defense Strategy, however,
was more ambitious, if not more magnanimous, stating: “For more than sixty
years, the United States has secured the global commons for the benefit of all.”
Today, the challenge for the United States is to reconcile American sea power
with a penchant to champion Wilsonian notions of salvation. The United States
is trying to convert hegemonic inclinations into a cooperative approach that
incorporates—or even accommodates—the interests of other nations, and yet
still maintains a peaceful order of the sea based upon the rule of law.*°

Though an important expression of the U.S. commitment to multilateralism,
CS21 did not scratch every itch. Some complained that it was not a strategy at
all, but rather a means to achieve singularly U.S. goals through co-opting friends
and allies into an American project. The vision reassured other nations that the
United States would not go it alone, but it also appeared to obscure U.S. inter-
ests in an amorphous cloud of “feel good” multilateralism that did not always
reflect realities of power. CS21 attracted criticism because it set forth Aow the
United States would promote maritime security—through cooperation with
other states—without specifying exactly what was to be accomplished. As the
economic crisis hit the United States in the fall of 2008, still others began to won-
der whether U.S. maritime power was sufficient to orchestrate global maritime

38 Statement of Admiral Michael G. Mullen, Chief of Naval Operations, before the Senate
Armed Services Committee, Mar. 29, 2007.

39 Remarks by Admiral Mike G. Mullen, Chief of Naval Operations, at the Argentine Naval
Staff Headquarters, Apr. 7, 2005.

40 SECRETARY OF DEFENSE ROBERT GATES, NATIONAL DEFENSE STRATEGY 2008, at 16.
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security, even if other countries were successfully enlisted into the project. As an
apparent recognition of the relative stagnation of U.S. naval power, the strategy
also failed to capture the unparalleled lethality of American sea power. While the
U.S. Navy banked on numerous capacity-building partnerships with the weakest
navies, it still honed an incredibly capable multi-mission combat force able to
fight and win throughout the spectrum of conflict.

Finally, as though to avoid a self-fulfilling prophecy, CS21 purposefully chose
not to call out the potential threat posed by the breathtaking expansion in Chi-
nese naval power over the previous fifteen years. Would ignoring the rise of the
People’s Liberation Army Navy generate goodwill and prevent a maritime Cold
War? Would this approach be seen in Asia as weakness, or appear out of touch
with changes in the international system? These questions stalked CS21 in 2011
12 as the Chief of Naval Operations considered a review of the strategy. After five
years, CS21 is seen as having been a success for its time, but it has become stale,
being outpaced by events in Asia.

CS21 is on the way out. Just as China’s enormous investments in naval, air,
and missile forces began to pay off with the introduction of sophisticated new
classes of weapons, CS21 was reexamined. A less radical approach that merely
refreshed CS21, much as the 1992 white paper From the Sea, was updated by the
1994 strategy, Forward ... From the Sea, was considered and rejected. The most
likely outcome is that the document will be completely rewritten to look more
like the nascent Air-Sea Battle Concept, described in section 2.6.3, below.

2.6.1 Naval Operations Concept

In the hierarchy of national and cabinet department-level strategy documents,
the Navy and Marine Corps developed service-specific strategies. The Naval Oper-
ation Concept (NOC) was first introduced by the Navy and Marine Corps in 2006,
and then revised in 2010, adding the Coast Guard. The current NOC serves as the
“commander’s intent” for the Navy, Coast Guard and Marine Corps, implement-
ing CS21.41 The Chief of Naval Operations and the Commandant of the Marine
Corps created the NOC to provide essential principles for modern naval operations.
The Concept sets forth the extensive maritime missions of the country, and includes
tactical, operational, and strategic applications of sea power. The Navy conducts
missions across the range of sea-air-land operations, maintaining a forward
presence with scalable, adaptable, and globally distributed, mission-tailored sea
power.*? The missions arise throughout the continuum of peace and war.

First, at the strategic level, the Navy is on the front line of nuclear deterrence,
and it operates the most survivable component of the nuclear triad comprised of

41 GENERAL JAMES T. CONWAY, ADMIRAL GARY ROUGHEAD, & ADMIRAL THAD W. ALLEN,
NAVAL OPERATIONS CONCEPT: IMPLEMENTING THE MARITIME STRATEGY (2010) [Here-
inafter NOC 2010].

42 CAPTAIN WAYNE P. HUGHES, FLEET TACTICS AND COASTAL COMBAT 35 (2d. ed. 2000).
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ballistic missile nuclear submarines (SSBNs), land-based bombers, and intercon-
tinental ballistic missiles.*3 The sophisticated Aegis warship platforms possess
phased array radar and surface-to-air missiles that are ideal for anti-air warfare,
theater air control, and the variants of the Standard Missile-3 are a proven capa-
bility for ballistic missile defense.44

The service can reach strategic targets in distant lands with advanced conven-
tional capabilities. Cruise missiles launched from four ballistic missile submarines
that have been converted to a conventional role, and aircraft from ten deployable
aircraft carriers can strike targets at sea and land. These manned forces ensure a
conventional global strike, and technology already exists to add unmanned strike
platforms in the fleet.*> Direct tactical attack with missiles, naval gunfire, and
forced entry special mission forces generates decisive effects ashore. Sea control,*6
forward presence,*” protection of the sea lines of communication (SLOCs)*® and
naval control and protection of shipping (NCAPS)*° are classic sea power mis-
sions that are part of the contemporary arsenal.

As people congregate along the shore—both on land and at sea—the bound-
ary between sea and shore activities has blurred. Expeditionary and amphibious
operations in littoral areas have risen in importance because littoral regions are
now a center of gravity, rather than just a point of egress into a country.>® The
Navy is able to employ a variety of special operations forces (SOF) and Marine
air-ground task forces (MAGTFs) for these missions, which include counterin-
surgency and counterterrorism.5! Likewise, joint Coast Guard and Navy assets
conduct maritime constabulary patrols and maritime security operations, includ-
ing counter-drug operations,>? anti-piracy missions,>® and counter-proliferation

43 John Norton Moore, The Regime of Straits and the Third United Nations Conference on
the Law of the Sea, 74 Am. J. INT'L L. 77, 88 (1980).

44 NOC 2010, at 10, 21, 54, 56, and 74.

45 Michael R. Gordon, Pentagon Seeks Non-nuclear Tips for Subs Missiles, N.Y. TIMES, May
29, 2006 at Al. For a chronology of global strike events prepared by the Federation of
American Scientists, see generally, HANS M. KRISTENSEN, GLOBAL STRIKE: A CHRONOL-
OGY OF THE PENTAGON’S NEW STRIKE PLAN, Mar. 15, 2006.

46 NOC 2010, at Ch. 7.

47 1d., at Ch. 4.

48 1d., at 3L

49 LIEUTENANT MICHAEL C. GRUBB, PROTECTION OF SHIPPING: A FORGOTTEN MISSION
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53 NOC 2010, at 39.
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activities.>* Several tactical doctrinal concepts support maritime security opera-
tions, such as maritime interception operations (MIO) and the application of
visit, board, search and seizure (VBSS).55 The tactics, techniques, and procedures
to execute these operations are not publicly available.

Finally, the Navy has new capabilities to conduct missions that are not con-
sidered classic maritime endeavors, but that are becoming more important as
the boundary between land and sea are erased. Naval forces have resident cyber
warfare and information operations capacity that are fused to joint and inter-
agency efforts. The maritime services also perform ad hoc missions that include
humanitarian assistance and disaster relief,5¢ overseas civil-military affairs,57
security cooperation and capacity building, and naval peacekeeping and peace
enforcement.58

Each of these missions is dependent on the Pentagon’s ability to exercise mobil-
ity and maneuverability throughout the global commons. In the past, freedom of
navigation and overflight were taken for granted by U.S. forces, which operated
throughout the oceans with impunity. More recently, however, many coastal
states, especially in Europe, Asia and the Middle East, have acquired advanced
warships, weapons, and aircraft capable of effectively implementing anti-access
and area denial (A2/AD) strategies. The A2/AD capabilities are designed to pre-
vent foreign flagged ships and aircraft from operating freely in offshore littoral
areas and semi-enclosed seas. The United States can bring a preponderance of
power to bear throughout the coastal zone and up to hundreds of miles inland
by operating from the sea. The A2/AD strategies are being designed to blunt
America’s unique and powerful expeditionary capabilities.

2.6.2 Expeditionary Sea Power

Until World War 1,59 virtually the entire history of U.S. sea power sprang from
operations in the littoral or coastal and near shore areas of the world’s oceans.0
The Marine Corps has been the principal armed service to campaign at the inter-

54 1d., at 9-10, 18, 64.

55 1Id., at Ch. 5.

56 Id., at Ch. 6.

57 1d., at 18, 29-30.

58 1d, at 64.

59 The global circumnavigation of the Great White Fleet by two squadrons of battleships
from 1907-09 was a rare exception to the rule that nearly all Navy operations were
conducted near shore. The Great White Fleet was comprised of 16 battleships, and in
combination with U.S. activities in the Philippines and Hawaii, established the United
States as a major Pacific power. David Starr Jordan, The Pageant of the Ships, XIX THE
PACIFIC MONTHLY 491, 493 (May 1908),

60 This section draws heavily from the interdisciplinary study, JAMES KrASKA, MARITIME
POWER AND LAW OF THE SEA: EXPEDITIONARY OPERATIONS IN WORLD PoLITICS 179~
220 (2010).
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face of the sea and land. The United States continues to place a premium on
the operational reach and agility of what once were called amphibious forces,
but today are more commonly referred to as expeditionary forces.6! In March
2009 in an effort to reaffirm the importance of these forces, the Marine Corps
released the white paper, Amphibious Operations in the 2Ist Century. The frame-
work bridges the divide between sea power and events on the land.52

As the United States began to consider reductions in defense spending after
the war in Iraq, it became obvious that the four military services would compete
for a smaller share of the Federal budget. In order to dispel the idea that equal
cuts in defense spending should be made to each service, General James F. Amos,
Commandant of the Marine Corps, outlined the special role and importance of
the service in expeditionary operations in a September 2011 letter to the Secre-
tary of Defense. Amos stated that naval and marine forces have special qualities
that make them uniquely suited in an era of uncertain threats and constabulary
operations. Power projected from the sea is “not reliant on host nation support
or permission.”63 With ample loiter time measured in terms of months, not hours,
expeditionary forces are positioned to buy time and decision space for national
leaders to deescalate a crisis.

The 82nd Congress directed that the Marine Corps continues to serve as the
nation’s force in readiness and determined that it is “the most ready when the nation
is least ready.”* The Marines provide the United States with viable options for
forcible entry worldwide that no other armed force can even consider. After the
terrorist attacks of September 11, for example, the Marines’ Task Force 58 seized
Forward Operating Base (FOB) Rhino located 450 miles inland.%5 The Afghan
base was the first major footprint of American forces into the country and was
captured only ten weeks after the attacks on the Pentagon and the World Trade
Center. FOB Rhino was used to rush 1,000 troops into Afghanistan, and then used
as a staging area to strike and take the large airfields at Kandahar and Bagram.
Supplies were flown in to support a larger ground presence until road convoys
could be established.

The example of FOB Rhino illustrates why the United States is so keen to pre-
serve freedom of navigation and overflight and other internationally lawful uses

61 ROBERT O. WORK, THE US NAVY: CHARTING A COURSE FOR TOMORROW’S FLEET 30-32
(2008) and GEOFFREY TILL, NAVAL TRANSFORMATION, GROUND FORCES, AND THE EXPE-
DITIONARY IMPULSE: THE SEA-BASING DEBATE 18 (Dec. 2006).

62 G. J. FLYNN, LIEUTENANT GENERAL, U.S. MARINE CORPS, AMPHIBIOUS OPERATIONS IN
THE 21ST CENTURY, Mar. 18, 2009 (Commanding General, Marine Corps Combat Devel-
opment Command, Washington, D.C.).

63 General James F. Amos, Headquarters United States Marine Corps, Department of the
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of the sea in the littoral zone. Launching expeditions nearer the coastline extends
the range of penetration of the force, enabling missions like the one that stood up
FOB Rhino. In order to repel these operations potential adversaries try to erect
A2/AD barriers that diminish the special capability.6¢ In an effort to preserve
the U.S. advantages in operating in the littoral zone, the United States has begun
to think more carefully about how to suppress and defeat coastal states’ A2/AD
strategies.

2.6.3 Pivot to Asia and the Air-Sea Battle Concept

What is conspicuous about American grand strategy is its consistency; regardless
of which of the two major political parties holds the presidency, U.S. strategy
has been remarkably constant since 1941. Both Republican and Democratic presi-
dents have been inspired by the liberal ideas of President Woodrow Wilson to
promote a just and sustainable world order where the rights and responsibilities
of nations and peoples are upheld, especially the fundamental rights of every
human being.5” Despite the routine political bickering between the two major
political parties or election-year posturing for votes, Americans are united in the
need to remain engaged globally to contribute in a meaningful—and sometimes
decisive way—to a more peaceful and stable world order. This messianic zeal is
part of the American character, perhaps to a fault. For example, the decade long
military detour into Iraq and Afghanistan had bipartisan support in the White
House and Congress. Supplemental budget appropriations funded both wars,
approved overwhelmingly by Democrats and Republicans in Congress, and by
presidents from both parties—just as the Vietnam War was supported by both
Democratic and Republican presidents and members of Congress. Neither politi-
cal party has challenged the lawfulness of the operations in Iraq and Afghanistan
under the War Powers Act.

Members from both political parties also recognize that since 2001, while
America was focused on counterinsurgency war in Central Asia, the Chinese mil-
itary has reaped the rewards of inexorable rise from the position of the world’s
second largest economy. In terms of purchasing power parity, China’s economy
overtaking the United States’ appears almost imminent. Economic power fuels
military power. Beijing’s massive investment in military power has created dan-
gerous uncertainty in Asia, raising the prospect that the United States is slowly
being edged to the sideline in the region. Thus, President Obama’s January 3,
2012, announcement of a U.S. strategic pivot toward Asia has strong bipartisan
support.58 Even while the United States maintains global commitments, increas-
ingly, it will define its global maritime posture with a keen focus on the Pacific

66 KRASKA, MARITIME POWER AND LAW OF THE SEA at, 179-220.
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Ocean and Indian Ocean, much as the Central Front and Fulda Gap became the
epicenter of U.S. strategic focus during the Cold War.

The Asia-Pacific is a littoral region, comprised of island nations such as Japan,
archipelagic states, including the Philippines and Indonesia, and large coastal
states, Vietnam and China. The central geographic feature of the area is the
interface of the sea and the shore, interspersed by land and semi-enclosed seas,
including the East China Sea, the Sea of Japan, the Yellow Sea, and the South
China Sea (which, in the Philippines, is known as the West Philippine Sea). Geo-
politically, Asia is a maritime theater.

The United States has seven bilateral defense agreements throughout the
world: five of them are in Asia—Thailand, Australia, South Korea, the Philippines,
and Japan. (The other two—the Rio Treaty and NATO—are multilateral agree-
ments). Among the defense relationships in Asia, the U.S.-Japan alliance is the
cornerstone for stability in the region. The U.S. Seventh Fleet, forward deployed
to Yokosuka, the expeditionary strike group in Sasebo, and the associated Marine
Expeditionary Force in Okinawa entail a huge commitment of American power
and prestige to defend Japan and protect American interests in the region. This
physical forward presence is essential to deterrence in the region and cannot
be achieved remotely through a “virtual presence,” such as by reliance on U.S.
airpower based in Guam or farther away. Virtual presence means actual absence.
There is no substitute for forward deployment.

The U.S. naval presence in Japan includes the USS George Washington in Yoko-
suka, one of only ten deployable U.S. aircraft carriers, and the USS Essex, a Wasp-
class amphibious assault ship, homeported in Sasebo. Because these forward
deployed naval forces already are located in Asia, they are on a short tether, able
to respond quickly to regional crises without the need for a long transit time from
Pearl Harbor, San Diego, or Seattle. But as the legacy conflicts in Central Asia are
put in the rearview mirror, the country is once again prioritizing maritime chal-
lenges even as the U.S. Navy struggles to maintain a fleet commensurate with
worldwide commitments.5? In order to provide greater forward presence with a
smaller force at risk of further erosion, change is afoot in every naval theater.

The U.S. Navy is forward deploying four Aegis guided missile destroyers to
Rota, Spain.”® With over-the-horizon radars and anti-ballistic missile systems,
the powerful warships will provide ballistic missile defense to American allies
in Europe, as well as participate in NATO exercises and maritime security mis-
sions. Similarly, on June 4, 2011, speaking at the Shangri-La Dialogue, Secretary
of Defense Robert Gates announced that the United States would forward deploy

69 Craig Whitlock, Obama’s Asia Strategy Gives Navy Key Role, Fewer Ships, WASH. POST,
Feb. 15, 2012 (Navy hopes to increase force from 285 to 313 vessels by 2020).

70 DEP'T OF DEFENSE, SECDEF Announces Stationing of Aegis Ships at Rota, Spain, State-
ment made by Secretary of Defense Leon E. Panetta on stationing Aegis ships at Rota,
Spain, Story Number: NNS111005-12, Oct. 5, 2011.
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four new U.S. surface combatants, the configurable Littoral Combat Ship (LCS), to
Singapore.” The move is significant because these are the first U.S. warships to be
forward deployed to the tiny city-state. The modular ships can conduct a variety
of missions, such as anti-submarine warfare, maritime security operations, and
partnership and capacity building exercises, throughout the strategic crossroads
of the Indian Ocean and South China Sea.

The Marine Corps will begin rotating 2,500 soldiers through Darwin, Australia,
providing a quick reaction force at the southern edge of Southeast Asia.”> Wash-
ington is also in talks with Manila to enlarge the U.S. military presence in the
Philippines, which since 2002 has included 600 special operations forces in Min-
danao to help suppress armed Islamist extremists from the Abu Sayyaf group.”
These developments come after a decade in which the United States has turned
Guam into a forward bastion of joint maritime and air power. The Navy-Air
Force Joint Region Marianas facility is home to three fast attack submarines, USS
Okinawa (SSN 723), USS Chicago, (SSN 721) and USS Buffalo (SSN 715), three
Coast Guard cutters, Navy SEALSs, and rotational B-2 stealth bomber aircraft sup-
ported at Anderson Air Force Base by the 36th Wing, as well as RQ-4 Global
Hawk unmanned aerial vehicles.

It is unmistakable that the flow of new forces into the Asia-Pacific is intended
to telegraph a reassurance of U.S. commitment to the region and to deter a rising
China from dominating East Asia. In recent years China has catalogued a grow-
ing list of incidents at sea with its neighbors, typically involving Chinese military
or civilian government forces and authorities, such as the Chinese State Oceanic
Administration, or purportedly private Chinese fishing or merchant vessels that
nonetheless appear to operate in concert with the government. These occur-
rences, which once were uncommon, have startled countries in the region.

One of the most arresting incidents occurred in April 2001, when two Chi-
nese F-8 fighter jet aircraft conducted an aggressive interception of a U.S. P-3C
propeller-driven spy plane overflying international airspace 75 nautical miles off
the coast of China. The aircraft overflew China’s exclusive economic zone, an
area subject to resource rights and jurisdiction of the coastal state, but devoid
of any prohibition on the exercise of military activities and high seas freedoms.
While attempting a razor-close approach to intimidate the larger and slower air-
craft to force it off course, one of the Chinese fighter jets accidently collided with
the P-3C. The Chinese interceptor jet and pilot were lost at sea and the badly
damaged P-3C made an emergency landing on Hainan Island, China. The Navy
crew and aircraft were detained by the Chinese government for nearly two weeks,

71 Whitlock, Obama’s Asia Strategy Gives Navy Key Role, Fewer Ships.

72 David Nakamura, U.S. Troops Heading to Australia, Irking China, WASH. PosT, Nov. 16,
2011

73 Craig Whitlock, Philippines May Allow Greater U.S. Military Presence in Reaction to Chi-
na’s Rise, WASH. PosT, Jan. 25, 2011 (updated Mar. 25, 2011).
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which created a diplomatic stand-off that placed the United States on notice
that China would risk conflict in order to assert control over portions of the
global commons.

The P-3C incident came after a string of similar incidents in the Yellow Sea,
the South China Sea, and the East China Sea, in which Chinese warships and
aircraft aggressively intercepted unarmed U.S. naval auxiliary ships conduct-
ing military activities beyond China’s territorial waters. As the Chinese military
budget grew tenfold during the 2000s, the Pentagon began to worry about its
ability to maintain access to the littoral waters of East Asia. By 2011, China was
nearing completion of a revolutionary anti-ship ballistic missile (ASBM), the Dong-
Feng 21, which reportedly can hit a moving aircraft carrier at sea.

As concern began to grow that China sought to decouple the U.S. strategic
link to Asia in order to politically dominate the region, the United States began
to contemplate new approaches to defeat Chinese A2/AD.” By precipitously and
perhaps prohibitively raising the costs of the U.S. naval presence in the Asia-
Pacific, China is trying to curtail the ability of the United States to project power
in the region. In addition to holding U.S. forces at risk, Beijing also employs a
relentless campaign of media and legal “warfare,” to delegitimize the American
presence in the region.”

In response, the Pentagon began to look at the Air-Sea Battle concept to ensure
that U.S. maritime forces continue to maintain freedom of movement in the
airspace and ocean commons of Asia. The Air-Sea Battle concept is still being
developed, but its basic contours are clear. Joint Navy and Air Force operating
concepts are being designed to roll-up the A2/AD capabilities of China and other
land-based adversaries through dynamic and innovative application of naval
and air power. Air-Sea Battle encompasses operational concepts to enable the
ships, submarines, and aircraft of the United States and its allies to continue to
command the maritime commons, even in the highest threat environments. The
Pentagon has established a joint Air-Sea Battle Office staffed with mostly Navy
and Air Force officers, but it also includes representatives from the Army and
Marine Corps.

74 ANDREW KREPINEVICH, WHY AIR-SEA BATTLE? 7 (2010).
75 KRASKA, MARITIME POWER AND LAW OF THE SEA at 18.






THREE

EUROPEAN MARITIME STRATEGY AND POLICY

3.1 NORTH ATLANTIC TREATY ORGANIZATION

As its name implies, the North Atlantic Treaty Organization (NATO) fundamen-
tally is a maritime strategy.! The Alliance began as a way to ensure the United
States and Canada maintained a maritime bridge to Western Europe—a connec-
tion placed at risk by Germany and the Soviet Union during two world wars and
the Cold War.2 During all three conflicts European navies practiced higher end
naval warfare—principally anti-submarine warfare and major fleet action—to
keep the lifeline open to North America.

Since the demise of the Soviet threat, NATO has broadened its horizon and
now conducts war in Afghanistan, as well as out-of-area naval operations. At
any given moment, NATO warships may be engaged in anti-piracy patrols in the
Indian Ocean as part of Operation Ocean Shield, conducting counter-terrorism
operations in the Mediterranean Sea pursuant to Operation Active Endeavor,

1 Jason Alderwick & Bastian Giegerich, Navigating Troubled Waters: NATO's Maritime
Strategy, SURVIVAL, Aug.—Sept. 2010, at 13-20 and Robert S. Jordan, The Maritime Strat-
egy and the Atlantic Alliance, ]. OF THE ROYAL UNITED SERVICES INSTITUTE FOR DEFENCE
STUDIES, Sept. 1987, at 45-54.

2 Our judgment is that the NATO Alliance is essentially a maritime endeavor to maintain
collective security in the North Atlantic region by connecting North America with West-
ern Europe. Consequently, maritime forces were the essential military foundation of the
Alliance during the Cold War. Not all scholars agree. See, John J. Mearsheimer, A Strate-
gic Misstep: The Maritime Strategy and Deterrence in Europe, INT'L SECURITY, Fall 1986,
3-57 (Reagan administration’s Maritime Strategy did nothing to enhance deterrence in
Europe and diverted resources away from more important ground and air forces), cf.
Linton F. Brooks, Naval Power and National Security: The Case for the Maritime Strategy,
INT'L SECURITY, Fall 1986, 58-88 and Colin S. Gray, MARITIME STRATEGY, GEOPOLITICS
AND THE DEFENSE OF THE WEST 85 (1986).
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completing Mediterranean naval exercises with NATO’s Istanbul Cooperative
Initiative, which includes Bahrain, Kuwait, Qatar and the United Arab Emirates,
or working with a Partnership for Peace state, such as Sweden, in the context of
the NATO Response Force.?

The war in Georgia during the summer of 2008 provided a vivid reminder that
even the prospect of naval warfare in the European theater is not unthinkable.
Early on in the conflict, warships from the Russian Black Sea Fleet deployed off
the coast of Abkhazia and into the Georgian port of Poti in support of Russia’s
invasion of its neighbor. Several Georgian ships lying at anchor were destroyed,
and Russian and Georgian patrol ships clashed at sea. Responding to the humani-
tarian needs of Georgia after the ceasefire, first a Coast Guard cutter and then
NATO warships delivered humanitarian aid to the country. As the conflict wound
down, four NATO warships were operated in the Black Sea, engaged in scheduled
port visits with Romania and Bulgaria.

In 1984, NATO published the Maritime Strategy, but it was focused on how
NATO might prevail in Cold War scenarios. Twenty years later, the strategy was
long overdue for a re-write. Meeting in Norfolk, Virginia, in July 2008, NATO’s
senior civilian official in charge of operations and the top maritime command-
ers determined that they should develop the Alliance Maritime Strategy (AMS)
and a supporting Maritime Security Operations Concept (MSO), analogous to the
U.S. 2007 Cooperative Strateqy for 2Ist Century Sea Power and the 2006 Naval
Operations Concept.* In the spring of 2009, the North Atlantic Council endorsed
the idea to develop the Alliance Maritime Strategy. The Alliance’s MSO Concept
was completed on July 21, 2009, and it added further definition to the project
to draft an AMS.5 At an Alliance summit in Lisbon in November 2010, member
states adopted a new Strategic Concept, recommitting them to the fundamental
purpose of safeguarding freedom and security. This document provides overall
policy direction for the AMS.6

w

Diego A. Ruiz, The End of the Naval Era?, NATO REVIEW (2010).

4 DEP'T OF THE NAVY, COOPERATIVE STRATEGY FOR 21ST CENTURY SEA POWER 2007 and
General JaMES T. CONWAY, ADMIRAL GARY ROUGHEAD, & ADMIRAL THAD W. ALLEN,
NAVAL OPERATIONS CONCEPT: IMPLEMENTING THE MARITIME STRATEGY (2010) (Although
the 2010 version was signed by all three chiefs of the sea services, the original version,
released in 2006, was signed by the Commandant of the Marine Corps and the Chief of
Naval Operations only).

NORTH ATLANTIC TREATY ORGANIZATION, NEW ALLIANCE MARITIME SECURITY OPERA-
TIONS CONCEPT, July 21, 2009 (SH/J5/2009-207387.3000 TC-538/TT-4427/Ser: NC0027)
[Hereinafter MSO].

ACTIVE ENGAGEMENT, MODERN DEFENSE, NATO STRATEGIC CONCEPT FOR THE DEFENCE
AND SECURITY OF THE MEMBERS OF THE NORTH ATLANTIC TREATY ORGANIZATIONS,
adopted by the Heads of State and Government in Lisbon, Nov. 19, 2010, http://www.
nato.int/cps/en/natolive/official_texts_68580.htm.
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311 NATO Alliance Maritime Strategy

NATO nations possess greater collective naval power than any other alliance in
history, offering speed, lethality, reach, interoperability and endurance. Speak-
ing in Bahrain on March 7, 2010, former NATO Secretary General Anders Fogh
Rasmussen acknowledged, “the [NATO] Alliance has a maritime capability that
no other organization can match.”” In a world without great power war, these
capabilities are harnessed toward conducting maritime security operations—
constabulary missions aimed at protecting the world maritime transportation
system, rather than war fighting.

In 2011, NATO released the Alliance Maritime Strategy as a fairly substan-
tial reappraisal of the contribution of maritime forces in supporting NATO’s
objectives.® Just as the new Alliance Strategic Concept took account of the evolv-
ing geopolitical security environment, the AMS and the associated MSO reflect
emerging threats at the intersection of law enforcement and warfare. The AMS
provides a long-term framework to fulfill NATO’s roles and missions in the mari-
time domain over the next 20-30 years, as well as a guide for the development
of new capabilities. In contrast, the MSO Concept provides immediate opera-
tional guidance on the use of allied naval forces in support of maritime security
operations.

In decades past, NATO’s maritime security posture was directed at bolstering
collective self-defense against the Soviet bloc menace. The contemporary threats,
however, are diffuse and complex, combining rash and unpredictable dangers
from rogue states and non-state actors with the proliferation of advanced and
emerging weapons. Within this dynamic marine environment NATO naval and
maritime forces prepare for five overarching roles: deterrence and collective
defense, crisis management, cooperative security, building partnership capacity,
and maritime security operations. The first three tasks—collective defense, crisis
management, and cooperative security—mirror the three core tasks of the Alli-
ance that are the centerpiece of the 2010 Strategic Concept.

The AMS provides guidance to the NATO Defense Planning Process so that the
ways and means of the Alliance are directed toward common ends. Rather than
seeking to impose change on allied maritime capabilities, however, the Strategy
provides a guidepost toward which those capabilities can aspire and evolve.

7 Speech by NATO Secretary General Anders Fogh Rasmussen at the occasion of his visit
to the Kingdom of Bahrain, Ritz Carlton Hotel, Manama, Bahrain, Mar. 7, 2010, http://
www.nato.int/cps/en/natolive/opinions_62052.htm.

8 NORTH ATLANTIC TREATY ORGANIZATION ALLIANCE MARITIME STRATEGY, Annex I,
C-M(2011)0023, Mar. 18, 2011 [Hereinafter AMS].
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3.1.11 Collective Defense

At its most basic level the NATO Alliance is an exercise in collective defense, as
the concept is reflected in customary international law and codified in Article 51
of the UN Charter. The maritime forces of NATO contribute to high-end collective
defense and promote security and confidence in the North Atlantic region. The
2010 NATO Strategic Concept states:

NATO members will always assist each other against attack, in accordance with Arti-
cle 5 of the Washington Treaty. That commitment remains firm and binding. NATO
will deter and defend against any threat of aggression, and against emerging security
challenges where they threaten the fundamental security of individual Allies or the
Alliance as a whole.?

Self-defense for NATO includes nuclear deterrence, which depends on extended
deterrence under the U.S. nuclear umbrella, supplemented by associated nuclear
deterrent forces operated by the United Kingdom and France. Capability and
political will are the benchmarks of deterrence, and the Alliance has both a
robust capability and credibility. The large NATO military exercise Brilliant
Mariner in April 2010, for example, brought together 31 warships (including an
aircraft carrier, numerous frigates, oil tankers and mine countermeasure vessels),
four submarines and 28 aircraft from ten NATO nations and one partner country
(Sweden), in order to demonstrate the ability to defeat a major maritime power.

NATO maritime forces are also engaged in countering the proliferation of
weapons of mass destruction, and more recently, U.S. warships provide missile
defense to deter ballistic missile attack or nuclear blackmail against member
states. Thus, the nuclear and strategic deterrent posture of the Alliance will con-
tinue to include a range of conventional and nuclear naval strike forces, amphibi-
ous and expeditionary capabilities that can forcibly enter and then dominate the
littoral space at sea and ashore, and classic sea power missions, such as sea con-
trol and protection of sea lines of communication.

3.1.1.2 Crisis Management

Maritime forces were a key component of NATOs historic evolution away from
Massive Retaliation and toward a posture of graduated or Flexible Response. Flex-
ible Response was a military doctrine implemented by President John F. Kennedy
in 1961, in order to provide more options for dealing with Soviet aggression. Skep-
tical of President Dwight D. Eisenhower’s emphasis on the doctrine of Massive
Retaliation against any level of Soviet aggression, President Kennedy sought to
expand the number of tools in the toolkit available to U.S. decision makers. Due

9 STRATEGIC CONCEPT FOR THE DEFENCE AND SECURITY OF THE MEMBERS OF THE NORTH
ATLANTIC TREATY ORGANIZATIONS, adopted by the Heads of State and Government in
Lisbon, Nov. 2010, para. 4 [Hereinafter NATO STRATEGIC CONCEPT).
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to their ability to operate without foreign bases or land-based forward operating
locations and with a globally distributed force structure that can aggregate and
disaggregate, naval forces were a key component of Flexible Response.

Naval forces are best suited for graduated reaction to a provocation because
they are inherently scalable. The Alliance can conduct the full range of military
responses, including demonstrations of force, deployment of mission tailored
forces, sea control and sea denial, conventional and strategic deep strike, expedi-
tionary and amphibious action, and an array of kinetic and decisive effects.

The 2010 Strategic Concept introduces crisis management as a core task for
the Alliance:

NATO has a unique and robust set of political and military capabilities to address
the full spectrum of crises—before, during and after conflicts. NATO will actively
employ an appropriate mix of those political and military tools to help manage devel-
oping crises that have the potential to affect Alliance security, before they escalate
into conflicts; to stop ongoing conflicts where they affect Alliance security; and to
help consolidate stability in post-conflict situations where that contributes to Euro-
Atlantic security.10

The maritime contribution to Alliance crisis management includes rapid deploy-
ment of combined, joint forces that can operate effectively in austere environ-
ments lacking port facilities or modern communications, having degraded
infrastructure, or fragile governments and unstable civil societies. Alliance cri-
sis management includes conflict prevention, demonstration of resolve, crisis
response operations, peace-enforcement, embargo operations, counter-terrorism,
mine clearance, and consequence management, and the ability to perform any of
these missions in non-permissive environments.

The AMS anticipates that naval forces will be engaged in arms embargoes
and maritime interception or interdiction operations, maritime precision strike
operations, employment of expeditionary and amphibious forces and special
operations forces in the littoral zone, and humanitarian assistance and disaster
relief. Naval forces, particularly aircraft and submarines, are also ideal platforms
for conducting discreet surveillance and reconnaissance. Finally, NATO’s at-sea
presence is supplied through a well-developed logistical tail that provides depth
and endurance to the forces afloat.

3.1L3 Cooperative Security

Alliance maritime activities make an important contribution to NATO’s policy
of outreach through partnerships, dialogue, and cooperation. The 2010 Strate-
gic Concept explains the importance of collaborative approaches to international
security:

10 1d.
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The Alliance is affected by, and can affect, political and security developments
beyond its borders. The Alliance will engage actively to enhance international secu-
rity, through partnership with relevant countries and other international organiza-
tions; by contributing actively to arms control, non-proliferation and disarmament;
and by keeping the door to membership in the Alliance open to all European democ-
racies that meet NATO’s standards.

The Alliance’s maritime partnerships include: diplomacy, port visits utilizing
ships from the Standing NATO Maritime Groups, building partnership capac-
ity, and, combined training and exercises.!! Partnerships offer leverage with host
nations that can prevent regional war through mediation, confidence building
measures, and increased transparency. By building partnership capacity, NATO
also enhances the exchange of information and the value of interoperability. The
Alliance is made stronger by drawing on local and regional familiarity, and lever-
aging a wider set of assets and capabilities. Closer international relationships is
particularly important during operations that require an enduring NATO pres-
ence and onshore access. At sea, a loitering presence reassures allies and deters
potential aggressors ashore, helping to manage stable outcomes. For example,
during the secession of East Timor from Indonesia, naval forces supported the
United Nations International Force in East Timor (INTERFET).

By their very nature, naval forces regularly encounter merchant ships and
foreign warships, and these interactions encourage the formation of closer ties
among seafarers, shipping carriers, and foreign naval forces than exists between
ground combat forces and land transportation industries. Through confidence-
building activities, naval forces provide an easier way than territorial armies to
reduce friction and alleviate suspicion by working with international partners.
For example, in the November 2010 Lisbon summit, the member states agreed
that Russia should become a strategic maritime partner—a decision that would
have been less likely to occur if it had related to ground forces.!?

NATO has adopted the Comprehensive Approach Action Plan, which was
designed to leverage the full range of states and international organizations that
play a constructive role in bringing order to the maritime environment. Interna-
tional and intergovernmental organizations, such as the United Nations, Inter-
national Maritime Organization (IMO), and the European Union (EU), share
NATO’s goals of avoiding conflict and preventing war, building partner capacity,
ensuring the freedom of the seas, and upholding international maritime law.

3.1.1.4 Maritime Security Operations

NATO forces are all-weather and full-spectrum instruments of sea power, designed
to accomplish missions at both the higher and lower ends of the conflict spectrum.

1 1d.
12 Felix F. Seidler, Slowing Alliance—NATO’s New Maritime Strategy and the Need for
Reform, RUSLorg (Royal United Services Institute for Defence & Security Studies 2011).
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While less capable navies are forever restricted to lower order tasks, NATO’s
higher-end force is flexible and adaptable, and thus capable of operating down-
ward, effective at the lower end of the conflict spectrum, which includes mari-
time security operations (MSO). Less capable naval forces may be useful for MSO,
but they are unable to operate in the high end of high-technology warfare.

The first major NATO MSO was the sustained maritime interception opera-
tion (MIO) to enforce the UN-mandated embargo on merchant shipping traffic
in the Adriatic Sea during the Yugoslav civil war. Ships bound to or from the Fed-
eral Republic of Yugoslavia were interdicted at sea during the period June 1992
to October 1996. The Alliance screened 74,000 ships. Six thousand vessels were
boarded and 1,500 ships were diverted to ports for inspections.

a. NATO Maritime Organization

There are two maritime components within NATO’s integrated military com-
mand structure: Allied Maritime Command (MC) Northwood, United Kingdom,
reports to Joint Forces Command Brunssum, in the Netherlands, while Maritime
Command (MC) Naples, Italy, is under Joint Forces Command Naples. (A third
NATO operational level command is located in Lisbon, Portugal). Two Standing
NATO Maritime Groups (SNMGs) and the two Standing NATO Mine Counter-
measures Maritime Groups (SNMCMGs) are comprised of integrated, multina-
tional naval forces. Each group has between six to ten vessels that are provided
by member states on a rotational basis for a period of four to six months. The
forces of SNMGs and SNMCMGs participate in exercises, maritime diplomacy,
and crisis intervention, and if need be, combat missions, providing the Alliance
with credible sea power.

SNMGI1 and SNMCMG] are usually deployed in the Eastern Atlantic and report
to MC Northwood, and SNMG2 and SNMCMG2 generally operate in the Medi-
terranean Sea, reporting to MC Naples. Additionally, NATO maintains five on-
call High Readiness Maritime Headquarters for the Supreme Allied Commander
Europe (SACEUR), which can control NATO naval task forces. Naval forces from
Canada, Denmark, Germany, The Netherlands, Norway, Portugal, Spain and the
United States routinely participate in SNMGL. The national headquarters of Italy,
Spain, United Kingdom, and France, and the multinational, U.S.-led Striking
Forces NATO headquarters based in Naples, can each support alliance maritime
command and control.’3

13 Each headquarters provides the Maritime Component Command for the NATO
Response Force on a rotational basis. SACEUR has available:
» Headquarters Commander Italian Maritime Forces.
» Headquarters Commander Spanish Maritime Forces
» Headquarters Commander United Kingdom Maritime Forces.
» Headquarters Commander French Maritime Forces.
» Headquarters Striking Forces NATO.
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SNMG2 and SNMCMG2 come under the command of Allied Maritime Com-
ponent Command (CC-Mar) Naples, which is one of the three Component
Commands of Allied Joint Force Command Naples. Germany, Greece, Italy,
The Netherlands, Spain, Turkey, the United Kingdom and the United States fre-
quently provide ships for SNMG2. Normally SNMG2 and SNMCMG2 operate in
the Mediterranean Sea, but they have deployed to the western Indian Ocean to
fight against Somali piracy as part of Operation Ocean Shield. SNMG2 falls under
the Operational Control of Component Command Maritime Headquarters North-
wood and is under the overall responsibility of Joint Headquarters Lisbon.

The NATO naval and maritime forces are an important capability for the col-
lective self-defense of the Alliance, which is embodied in Article 5 of the North
Atlantic Treaty. The SNMGs and SNMCMGs constitute conventional sea power,
whereas U.S., UK., and more recently, French, nuclear naval forces provide a
deterrent umbrella. The United Kingdom and France have a varied nuclear arse-
nal, including submarine-launched ballistic missiles. The U.K. 1999 Strategic Con-
cept recounts, “The supreme guarantee of the security of the Allies is provided by
the strategic nuclear forces of the Alliance, particularly those of the United States;
the independent nuclear forces of the United Kingdom and France, which have
a deterrent role of their own, contribute to the overall deterrence and security of
the Allies.”* The U.S. Navy is the workhorse of the Alliance and American ballis-
tic missile submarines provide a powerful nuclear deterrent. Although the three
NATO nuclear powers enhance alliance deterrence, the weapons remain under
national control at all times.

NATO emphasizes forces that are ready on arrival. The NATO Response Force
(NRF) provides the Alliance with an integrated force composed of land, air, sea,
and special operations forces components. The NRF is designed to go into action
anywhere in the world and operate successfully in a variety of threat environ-
ments. The forces are on a five-day tether and are self-sustaining for up to 30 days.
The SNMGs and SNMCMGs provide the core maritime component of the NRF.

b. Operation Active Endeavor
Operation Active Endeavor (OAE) was launched on October 26, 2001, as a response
to the terrorist attacks of September 11. Ironically, an alliance that was designed to
secure the European continent from land attack from the East conducted its first
operation under Article 5 of the North Atlantic Treaty as a maritime operation in
collective self-defense of the United States in the West. OAE was conducted in the
Mediterranean Sea to ensure the sea lanes were not being used by terrorists fleeing
Afghanistan, particularly after the fall of the Taliban in 2001-02.

In March 2004, OAE was expanded to cover the entire Mediterranean Sea,
rather than just the eastern end. As the geographic scope of OAE expanded, so

14 NATO STRATEGIC CONCEPT, para. 62 (1999).



EUROPEAN MARITIME STRATEGY AND POLICY 55

did its operational mission. During March 2003 to May 2004, for example, coun-
terterrorist merchant ship escorts were conducted in the Strait of Gibraltar. In
April 2003, OAE revised its rules of engagement to permit compliant boarding
operations, which may be conducted with the consent of the merchant ship’s
master (under the expansive U.S. view that the master has plenary authority
over the ship) or flag state. The warships also provided anti-terrorism support to
Greece during the 2004 Olympic Games.

In October 2004, OAE was scaled back to be an intelligence-cued operation
seeking specific targets based upon actionable information, rather than conduct-
ing routine patrols. OAE has provided a real world opportunity for NATO forces
to develop information sharing and interoperability. Reaching beyond the NATO
members, OAE operates with nations outside the Alliance, including Ukraine,
Russia, and Albania (before accession) as well as Algeria, Georgia, Israel, and
Morocco.

c. Ocean Shield: Counter-piracy

The Alliance’s maritime security operations gained particular prominence in the
suppression of Somali piracy. October 2008 was a high water mark in efforts to
repress Somali piracy. That month, the UN Security Council adopted Resolution
1838 that called

... upon States whose naval vessels and military aircraft operate on the high seas and
airspace off the coast of Somalia to use on the high seas and airspace off the coast
of Somalia the necessary means, in conformity with international law, as reflected in
the [Law of the Sea] Convention, for the repression of acts of piracy;'

In answering the call, the NATO Defense Ministers ordered deployment of three
warships from SNMG2 to conduct counter-piracy operations off the coast of
Somalia. The effort was code-named Operation Allied Provider, and it involved
NATO ship escorts for African Union supply convoys for World Food Program
(WFP) shipments into Somalia. Operation Allied Provider was halted in March
2009 when the EU assumed escort duty for WFP shipments.

Thereafter, however, NATO initiated Operation Allied Protector, which was
stood up from April to August 2009, to conduct broader anti-piracy patrols. War-
ships from both SNMGs participated in the operation. Operation Ocean Shield
(O0S) was launched on August 17, 2009, to maintain a long term NATO con-
tribution to the fight against Somali piracy.!® Ocean Shield has facilitated tac-
tical cooperation between NATO and the EU counter-piracy deployments. The
headquarters for both operations—Maritime Security Centre Horn of Africa
(MSCHOA) and NATO Shipping Centre—are located in Northwood, United
Kingdom. Surface warships from the two SNMGs have participated in OOS,

15 UN Doc. S/RES/1838 (Oct. 7, 2008).
16 In March 2012, Operation Ocean Shield was extended through December 2014.
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Table 3.1. NATO SNMG1 and SNMG2 Anti-piracy Rotations!”
June 2011 to Jan. 2012 SNMG2

Rear Admiral Mattesi ITS Andrea Doria (Flagship—Italy); USS Carney
(Ttalian Navy) (USA); USS De Wert (USA); NRP D. Francisco De
Almeida (Portugal)

Dec. 2010 to June 2011 SNMG2

Commodore Michael Hijmans  De Ruyter (Flagship—Netherlands); Eastern Snare
(Royal Netherlands Navy) (Denmark); TCG Gaziantep (Turkey);
USS Laboon (United States)

Aug. 2010 to Dec. 2010 SNMG1

Commodore Christian Rune HDMS Esbern Snare (Flagship, Denmark); HMS

(Denmark) Montrose and FTVR (United kingdom); USS Kauffman
and Laboon (United States); ITS Bersagliere (Italy);
Zeeleeuw (NL submarine)

Mar. 2010 to Aug. 2010 SNMG2

12 March-30 June: HMS Chatham (Flagship, Royal Navy); HS LIMNOS

Commodore Steve Chick (UK)  (Greek Navy)—under national control from 30 May;
ITS SCIROCCO (Italian Navy)—under national control
from 5 June TCG Gelibolu (Turkish Navy); USS Cole

(US Navy)

1 July-6 August: HNLMS De Zeven Provincién (Flagship, the
Commodore Michiel Hijmans Netherlands); TCG Gelibolu (Turkey); USS Cole
(Royal Netherlands Navy) (United States)

Nov. 2009 to Mar. 2010 SNMG1
Commodore Christian Rune NRP Alvares Cabral (outgoing flagship, Portugal);
(succeeded Rear Admiral Jose H DMS Absalon (incoming flagship, Denmark); HMS
Pereira de Cunha (PO) from Fredericton (Canada); USS Boone (United States);
25 January 2010). HMS Chatham (United Kingdom)

Aug. 2009 to Nov. 2009 SNMG2

Commodore Steve Chick (UK)  HS Navarinon (frigate F461, Greece); ITS Libeccio
(Italian frigate); TCG Gediz (Turkish frigate); HMS
Cornwall (United Kingdom frigate); USS Donald Cook
(United States destroyer)

17 The SNMGI and SNMG?2 are under the overall command of the commander, Allied Mari-
time Component Command Headquarters Northwood, in the United Kingdom, which is
one of the three Component Commands of Allied Joint Force Command Brunssum.
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joining a multinational coalition that utilizes maritime patrol aircraft, unmanned
aerial vehicles, and even satellite imagery to disrupt piracy in the western Indian
Ocean. The NATO Shipping Centre in Northwood and the Transport Planning
Group under NATO’s Senior Civil Emergency Planning Committee provide a
connection between Ocean Shield and the international commercial shipping
community.

Like all of the nations conducting anti-piracy operations off the coast of Soma-
lia, the member states of NATO have had difficulty addressing the detention and
criminal prosecution of suspected pirates in criminal court. Even after five years
of counter-piracy experience, vexing legal and policy obstacles remain.’® For
example, certain NATO military forces, such as those from Spain or Germany,
are constitutionally barred from law enforcement duties.

3.1.1.5 Promotion of International Law

NATO'’s activities are conducted in accordance with international law, includ-
ing applicable treaties and customary international law and relevant UN Secu-
rity Council resolutions. The 2010 Strategic Concept highlights the importance of
“unique community values.” These values inform both the purpose and the activi-
ties of the Alliance and include a commitment to “principles of individual liberty,
democracy, human rights and the rule of law.”® The Alliance is also “firmly com-
mitted” to the principles of the UN Charter and the North Atlantic Treaty (also
known as the Washington Treaty), which affirm the primary standing of the UN
Security Council for the maintenance of international peace and security.

In May 2010, General Stéphane Abrial, Supreme Allied Commander Trans-
formation (SACT), chartered a study to identify the challenges and vulnerabili-
ties that affect the use of the global commons by NATO. The effort reviewed the
importance to the Alliance of the oceans, airspace, outer space, and cyberspace.2?
In each case, the existing legal architecture in the international law of the sea was
found to provide sufficient authority for NATO operations. The maritime chap-
ter of the study indicates the Alliance relies on the rules set forth in the United
Nations Convention on the Law of the Sea (UNCLOS), which entered into force
in 1994. Like the UN Charter, UNCLOS is an “umbrella” treaty in the sense that
it is the basis for a number of follow-on treaties and laws. Furthermore, because
UNCLOS

18 Lord Jopling (United Kingdom), General Rapporteur, The Growing Threat of Piracy
to Regional and Global Security, NATO Parliamentary Assembly 169 CDS 09 E rev.l,
(2009).

19 NATO Strategic Concept (2010).

20 MaAJ. GEN. MARK BARRETT, Dick BEDFORD, ELIZABETH SKINNER & EVA VERGLES, ASSURED
Access TO THE GLOBAL COMMONS 11-19 (Supreme Allied Command Transformation,
North Atlantic Treaty Organization, Norfolk, Virginia, Apr. 3, 2011).
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... balances the rights and duties of flag, port, and coastal states, the entire architec-
ture of oceans law represents a “package deal,” in which states are required to accept
all of its provisions, enjoying rights and fulfilling concomitant responsibilities. This
careful balance between the rights and duties of flag and coastal states represents a
grand bargain that unfolded during the negotiation of the Convention.!

International law and the law of the sea do not receive special treatment in a
separate section of the AMS, but rather the norms and rules are woven through-
out the document as part of Alliance values in the rule of law. Because NATO is a
maritime alliance, with the North Atlantic connecting North America and West-
ern Europe, historically, it has promoted a particularly robust view of freedom of
navigation and other internationally lawful uses of the sea.

3.2 EUROPEAN UNION

Twenty-seven states belong to the European Union (EU), and all of them, as well
as the European Community (EC), are party to UNCLOS.22 Approximately 350
million passengers and about 3.5 billion tons of cargo per year pass through Euro-
pean seaports. European waterways include some of the most critical maritime
chokepoints—the English Channel, the Danish Straits and the Strait of Gibraltar.
The total sea area is nearly 4 million square kilometers. The littoral regions of
Europe produce 40 percent of the continent’s gross domestic product, and 22
European nations operate 1,200 seaports.23 Rotterdam, Antwerp and Hamburg
are among the largest ports in the world.

Like the United States, European nations are heavily dependent upon mari-
time trade. In 2010, 52 percent of the continent’s trade was carried by sea, an
increase from 45 percent a decade ago.?* The European Commission reports that
90 percent of trade with nations outside of the EU and 43 percent of intra-EU
trade travels by ship.2> The member states include some of the largest flag state
registries in the world, including Greece, which joined the EC in 1981, and Cyprus
and Malta, which acceded to the treaty in 2004. Forty percent of the world’s com-
mercial fleet is owned by European shipowners.

21 James Kraska, Indistinct Legal Regimes, in SECURING FREEDOM IN THE GLOBAL COM-
MONS 51 (Scott Jasper ed., 2010).

22 United Nations Convention on the Law of the Sea, Montego Bay Dec. 10, 1982, entered
into force Nov. 10, 1994, UN Doc. A/CONF.62/122, 21 LLM. 1621-1354 (1982), 1833
U.N.T.S. 397 [Hereinafter UNCLOS].

23 Analysis of Cyber Security Aspects in the Maritime Sector, para. 1.1 (European Network
and Information Security Agency, Nov. 2011).

24 Eurostat database: EXTRA EU 27 Trade Since 2000 By Mode of Transport (HS6)
(DS_043328), as cited in Analysis of Cyber Security Aspects in the Maritime Sector,
para. 1.1 (European Network and Information Security Agency, Nov. 2011).

25 http://ec.europa.eu/maritimeaffairs/maritimeday/pdf/proceedings_en.pdf.
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Since its inception in 1957, the expansion of a common shipping policy within
the European Economic Community (EEC) Treaty (or Treaty of Rome) by the
original members of Belgium, France, Germany, Italy, Luxembourg, and The
Netherlands, has been remarkable.26 The Treaty of Maastricht amended the Euro-
pean framework in 1992,27 accelerating the integration of shipping policy, and
which is reflected in Article 71(1)(c) of the EEC Treaty. By the mid-1990s, the EC
Committee on Safe Seas had pledged to explore further coordination of safety
at sea.?8 Article 80(2) of the EC Treaty provides that “The Council may, acting
by a qualified majority, decide whether, to what extent and by what procedure
appropriate provisions may be laid down for sea [and air transport].” Conse-
quently, the EU has endeavored to develop and implement a common maritime
transport policy that addresses maritime safety and environmental protection.
Increasingly, this approach includes matters that edge into the realm of maritime
security. EC maritime transport law now extends to Norway, Iceland, and Liech-
tenstein, none of which are members of the EC, but these states participate in
the European Economic Area.

There are three key EU strategic documents: the 2003 European Security Strat-
egy (ESS),2° the 2008 Report on the Implementation of the ESS,%° and the 2010
Internal Security Strategy.3! These documents form the core of the EU’'s Common

26 Treaty Establishing the European Economic Community, signed at Rome, Mar. 25,
1957, entered into force, Jan. 1,1958, 298 U.N.T.S. 11 (EEC Treaty), amended by the Single
European Act, signed at Luxembourg, Feb. 17, 1986 [1987] OFFICIAL ]. OF THE EURO-
PEAN UNION L 169/1 (Single European Act), amended by the Treaty on European Union,
signed at Maastricht, Feb. 7, 1992, [1992] OFFICIAL ]. OF THE EUROPEAN UNION C191/1,
1757 UN.T.S. 3, 31 LL.M. 247 (Maastricht Treaty), amended by the Treaty on the Euro-
pean Union, signed at Maastricht on Feb. 7, 1992 [1992] OFFICIAL ]. OF THE EUROPEAN
UNION C191/1, 31 LL.M. 247, Treaty of Amsterdam Amending the Treaty on European
Union, the Treaties Establishing the European Communities and Certain Related Acts,
signed at Amsterdam on Oct. 2, 1997, [1997] OFFICIAL ]J. OF THE EUROPEAN UNION
C340/1 (Treaty on European Union or Amsterdam Treaty). The Treaty of Nice Amending
the Treaty on European Union, the Treaties Establishing the European Communities
and Certain Related Acts, Dec. 11, 2000, signed in Nice, Feb. 14, 2001 [2001] OFFICIAL J.
oF THE EUROPEAN UNION C80/1 (Treaty of Nice).

27 Maastricht Treaty, 1757 UN.T.S. 3, 31 LL.M. 247.

28 Regulation 2099/2002 of the European Parliament and of the Council, Nov. 5, 2002,
establishing a Committee on Safe Seas and the Prevention of Pollution from Ships
(COSS) and amending the Regulations on maritime safety and the prevention of pollu-
tion from ships, 2002 Official J. of the European Communities L 324/1.

29 CouNCIL OF THE EUROPEAN UNION, A SECURE EUROPE IN A BETTER WORLD: EUROPEAN
SECURITY STRATEGY, Dec. 12, 2003.

30 CouNcIL OF THE EUROPEAN UNION, REPORT ON THE IMPLEMENTATION OF THE EURO-

PEAN SECURITY STRATEGY—PROVIDING SECURITY IN A CHANGING WORLD, Dec. 12,

2008.

COUNCIL OF THE EUROPEAN UNION, INTERNAL SECURITY STRATEGY FOR THE EUROPEAN

UNION “TOWARDS A EUROPEAN SECURITY MODEL,” Feb. 23, 2010.

3
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Security and Defense Policy (CSDP). The ESS is the overarching document—it
states, “Europe has never been so prosperous, so secure, nor so free,” although
the “world is full of new dangers and opportunities.” Terrorism, proliferation of
weapons of mass destruction, regional conflict, failed states, and organized crime,
are listed as the greatest threats to the EU. None of these major EU strategy docu-
ments addresses maritime security in detail, although the ESS refers to piracy as
“a new dimension to organized crime.”32 The 2008 Report recognizes that there is a
maritime dimension to illegal maritime migration related to the EU’s regional part-
nership with countries along the southern periphery of the Mediterranean Sea.

The common shipping policy emerged from concern over uniform standards
for marine environmental protection, and began with pilotage requirements for
transit in the North Sea and English Channel,33 transference of registry within
the Community,34 safety and health requirements aboard ships,3® minimum stan-
dards for the carriage of dangerous or polluting goods,3¢ training for seafarers,3”
and port state control.3® Thus, the initial focus was on European safety for pur-
poses of marine environmental protection.

The EU places great emphasis on strengthening management of commercial
shipping in port and in coastal waters as a way to enhance state security. In 2004,
the European Parliament and Council of the EU adopted Regulation 725/2004
on enhancing ship and port facility security.3° The EC Regulation clarifies Com-
munity obligations under the 1974 International Convention for the Safety of Life
at Sea (SOLAS Convention) and the International Ship and Port Facility Security
Code (ISPS Code). The focus of the Regulation is on intra-European and trans-
continental marine shipping traffic operating on fixed and scheduled routes and
associated ports. Member states had to apply the mandatory security measures of
the ISPS Code to their international fleets and ports by July 1, 2005, and make a

32 A SECURE EUROPE IN A BETTER WORLD, at p. 5.

33 Directive 79/115/EEC, Dec. 21, 1978, OFFICIAL J. OF THE EUROPEAN COMMUNITIES 1979
L 33/32.

34 Regulation 613/91/EEC, Mar. 4, 1991, OFFICIAL ]J. OF THE EUROPEAN COMMUNITIES 1991
L 68/1, as amended.

35 Directive 92/29/EC, Mar. 31, 1992, OFFICIAL J. OF THE EUROPEAN COMMUNITIES 1992
L 113/19.

36 Directive 93/75/EC, Sept. 13, 1993, OFFICIAL J. OF THE EUROPEAN COMMUNITIES 1993
L 247/19, as amended.

37 Directive 2001/25/EC, Apr. 4, 2001, OFFICIAL J. OF THE EUROPEAN COMMUNITIES 2001
L 136/17, as amended.

38 Directive 95/21/EC, June 19, 1995, OFFICIAL J. OF THE EUROPEAN COMMUNITIES 1995

L 157/1, as amended.

Regulation (European Commission) No. 725/2004 of the European Parliament and of

the Council, Mar. 31, 2004 on enhancing ship and port facility security, OFFICIAL ]. OF

THE EUROPEAN UNION L 129, 29.4.2004, at p. 6 and Directive 2005/65/EC of the Euro-

pean Parliament and the Council, Oct. 26, 2005, on enhancing port security, OFFICIAL

J. orF THE EUROPEAN UNION L 310, 25.11.2005, at p. 28.

39
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determination as to the application of the measures for ships operating domestic
services by July 1, 2007.

Two of the major threats identified by the ESS, terrorism and proliferation of
WMD, are not mentioned in EU maritime policy. Related issues, however, are
addressed, and these include port state control,#? maritime situational awareness,
vessel traffic services, and traffic separation schemes. These programs amplify the
traditional continental approach of maintaining a firm state hand to mitigate sea-
related risk. Europeans have an inclusive view of maritime threats; they include
vessel source pollution and safety of life at sea. Individual states of the EU have
made great progress in harmonizing domestic law to international instruments,
such as the ISPS Code, and bilateral engagements, such as the U.S. Container
Security Initiative (CSI). The 2006 Green Paper on maritime policy promoted a
holistic, integrated maritime policy within the EU, including the idea of creation
of a European Coast Guard.#!

The open societies of the EU member states pose a particularly difficult mari-
time security challenge. The states have a combined coastline of 100,000 kilome-
ters, so protecting the EU from maritime threats is daunting. Furthermore, the
Maastricht Treaty reflected the notion of “European citizenship,” which afforded
the rights of entry and exit without discrimination to all nationals of the member
states and their families.#?> The 1999 Treaty of Amsterdam, amending the Treaty
on the European Union, for example, imported the Schengen accords on visa-free
entry within Europe into EU law. The Schengen rules erased most border controls
for internal travel among 26 European countries.*3

Border controls to enter or exit the Schengen Area were standardized and
strengthened. As a result of the 1985 Schengen Agreement, signed in the town
of Schengen, Luxembourg, the rules include four non-EU member states—Ice-
land, Liechtenstein, Norway, Switzerland—and de facto includes three European
micro-states—Monaco, San Marino, and the Vatican. The rules cover 1.6 million
square miles and include all of the EU member states except the United Kingdom
and Ireland. But the EU has yet to realize the full potential for standardizing
maritime security protocols under the Schengen Agreement.

40 Council of the European Union Directive 95/21/EC of June 19, 1995 [1995] OFFICIAL ].
OF THE EUROPEAN UNION L 157, July 7, 1995, at 1, as amended by Directive 2002/84/EC
of the European Parliament and of the Council [2002] OFFICIAL J. OF THE EUROPEAN
UNioN L 324, 29.11.2002, at p. 53.

41 COMMISSION OF THE EUROPEAN COMMUNITIES, TOWARDS A FUTURE MARITIME PoLICY
FOR THE UNION: A EUROPEAN VISION FOR THE OCEANS AND SEAS BRUSSELS, 7.6.2006
(COM (2006) 275) final Volume II—ANNEX (The Green Paper) (SEC (2006) 689), at
26-27.

42 Consolidated EC Treaty, Article 12: “Within the scope of the application of this Treaty,
and without prejudice to any special provisions contained therein, any discrimination
on grounds of nationality shall be prohibited.”

43 Passport usage and regular border controls vary among Schengen countries.
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3.21 Blue Book—Integrated Maritime Policy

The European Agency for the Management and Operational Cooperation at the
External Borders (FRONTEX) is the lead EU body for harmonizing external bor-
der security through risk analysis, training, and operational cooperation among
member states. In partnership with FRONTEX, member states established the
European Patrols Network in 2007 in order to share operational information and
coordinate patrols along the southern tier. With the October 2007 adoption of
the Blue Book, an Integrated Maritime Policy of the European Union, a maritime
dimension was added to these efforts.#*

The Blue Book sets out oceans governance principles and links together regional
and EU-wide initiatives from different sectors. The policy has limited application
to maritime security, however, and focuses mostly on trade and fisheries. The
Blue Book is a template for maritime and coastal economic development. The
policy seeks to integrate the maritime affairs among national, regional, and EU
institutions to maintain surveillance and better manage maritime space. Separate
marine sectors of transport, environment, energy, employment, oceanographic
research, and fisheries are combined into a single coherent policy.

A 2009 message from Commissioner of Fisheries and Maritime Affairs Joe Borg
provides greater detail of EC development of the Blue Book.*> By that year, the
Commission and Council had launched or completed 56 of 65 actions contained
in the Blue Book. Increased coordination at the intra-EU regional level promised
even greater integration. Cooperation among states is driven by new instruments,
which include the roadmap for planning a maritime area (2008), the Baltic Sea
Strategy (2009), the June 2011 Strategy for the Atlantic Area, as well as support for
better integrated coastal zone management.

3.2.1.1 Maritime Surveillance

The Blue Book includes text on maritime surveillance, naval force generation,
and international coordination. The most effective contribution of the Blue Book
to maritime security is the promotion of an interoperable maritime surveillance

44 Communication from the European Commission to the European Parliament, the
Council, the European Economic and Social Committee, and the Committee of the
Regions on AN INTEGRATED MARITIME POLICY FOR THE EUROPEAN UNION (COM (2007)
575 final) adopted by the European Commission on Oct. 10, 2007 (Hereinafter BLUE
BOOK), reprinted in, Il TERROR ON THE HIGH SEAS: FROM PIRACY TO STRATEGIC CHAL-
LENGE 473-75 (Yonah Alexander & Tyler B. Richardson eds., 2009). The BLUE Book
consists of two Commission Communications on policy and two working documents—
an Action Plan and an Impact Study.

45 Anne Eckstein, Maritime Policy: EU Executive Sets Out Priorities for Next Five Years,
EuroproLITICS, Oct. 16, 2009.
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system. National, regional, and EU systems are becoming integrated so that
information is shared with authorities at each level.#6 The European Commis-
sion plans to make ocean surveillance among the member states interoperable
by bringing together tracking systems used for safety and security with those used
for marine environmental protection, IUU fisheries control, and maritime migra-
tion and marine law enforcement.*” Coordinated maritime surveillance is a cost-
effective way to enhance the EU’s capacity to counter illegal maritime trafficking
in people and illicit drugs. Maritime surveillance is also an element of the incom-
plete single European Border Surveillance System (EUROSUR). Over the longer
term, maritime surveillance is expected to include data to inform maritime safety
and security, protect of the marine environment, fisheries control, trade and eco-
nomic interests, and marine law enforcement and maritime defense.

The European Defence Agency (EDA) was established by the EU in 2004 in
order to promote a common vision of defense and security, assist member states
with training and development of their armed forces, and aid in the collaboration
of defense policy. The EDA is investigating the extent to which marine surveil-
lance and maritime domain awareness (MDA) should be part of the Common
Security and Defense Policy. On April 26, 2010, the EDA’s “Wise Pen” team of
five Vice-Admirals delivered its final report, Maritime Surveillance in Support of
the CSDP.48 The “Wise Pen” group does not favor a monolithic or hierarchical sys-
tem of systems of European MDA,*? but instead supports incremental advances
in new technologies that eventually could create a “loosely coupled federated
system.”>® The NATO Maritime Security and Safety Information System (MSSIS),
for example, provides an Internet website that fuses data from numerous auto-
matic identification system (AIS) receivers that pinpoint the location of interna-
tional shipping.

Just as inertia has worked to slow full implementation of the Schengen Agree-
ment, changing the culture of maritime information sharing from “need to know”
to “need to share” is a long road. In November 2009, the Council of the EU tasked
the Commission to develop a comprehensive approach to integrated maritime
surveillance that includes civil and military tracking. The Commission presented
a roadmap at the end of 2010, which was further detailed in 2011 to take into

46 Proposed Measures include the achievement of an integrated network of vessel track-
ing, interoperable surveillance systems and improved cooperation among Member
States’ coast guards. BLUE BOOK, at 5-6.

47 1d.

48 The authors are Vice Admirals Fernando del Pozo, Anthony Dymock, Lutz Feldt,
Patrick Hebrard, and Ferdinando Sanfelice di Monteforte.

49 Vice Admiral Fernando del Pozo, et al., Maritime Surveillance in Support of CSDP, THE
WIsE PEN TEAM FINAL REPORT TO EDA STEERING BOARD, Apr. 26, 2010, para. 11, at 9
and para. 124, at 39.

50 Id., at para. 119, p. 38.
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account the full range of asymmetric maritime threats. As with all CSDP initia-
tives, however, policy makers still grapple with how to avoid duplicating NATO
frameworks and obtain effective implementation.

3.21.2 Naval Capabilities

In 2004, the EU released Headline Goal 2010, which provides operational detail
and depth to the political objectives in the ESS. The document asserts that the
EU should be able “to respond with rapid and decisive action” across the “whole
spectrum of crisis management” operations. The EU also seeks the ability to
simultaneously conduct several distinct naval operations at different levels of
engagement.

The Headline Goal identifies strategic lift, including strategic sealift, as a
core capability for the EU’s Maritime Rapid Response Concept. Under the Rapid
Response Concept, the EU force structure should support a comprehensive mari-
time capability within a five to 30 day crisis window.

Member states of the EU already participate in several multinational naval
initiatives, such as the European Maritime Force (EUROMARFOR) that can be
stood up on a five-day notice through force contributions from France, Italy, Por-
tugal, and Spain. EUROMARFOR warships deployed from October to November
2002 with NATO’s Operation Active Endeavour, and since 2003, with the U.S.-led
Operation Enduring Freedom.

3.2.1.3 Anti-piracy Operations

Since 2008, Somali pirates have attacked more than 1,000 ships in the Western
Indian Ocean.?! On November 10, 2008, the Council launched the EU Naval Force
(NAVFOR) Operation Atalanta to deter Somali piracy attacks on humanitarian
convoys from the World Food Program (WFP). Operation Atalanta is the first
naval operation under the CSDP. The operational area was also expanded to
cover the area out to the Seychelles archipelago. From the end of March 2010,
two objectives were added to Atalanta’s mission’s mandate: controlling Somali
ports where pirates are based and neutralizing roving pirate mother ships. By the
spring of 2012, EUNAVFOR consisted of 1,600 personnel, nine warships, and five
maritime surveillance aircraft.

On March 23, 2012, the EU Council extended the mandate of the counter-
piracy operations until December 2014. The Council also expanded the area of
operations to include the land territory and internal waters of Somalia, based
upon the authority granted by UN Security Council Resolution 1851 of December
16, 2008. The authority was used to attack pirate boats and supplies on the beach.

51 F. Brinley Bruton, EU Forces Attack Somali Pirates on Land for First Time, MSNBC.coMm,
May 15, 2012.
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The attacks inside Somalia are meant to deprive pirates safe havens on the land
that seem politically (but not legally) immune from attack, but the naval cam-
paign has had limited success.

The EU effort is directed from the Maritime Security Centre Horn of Africa
(MSCHOA) in Northwood, United Kingdom. The Centre serves as a link between
the EU naval forces and international shipping in the western Indian Ocean.
Operation Atalanta has been bedeviled by resource constraints and the legal
policy relating to detention and criminal prosecution of captured pirate sus-
pects. That is not to say, however, that the naval campaign has been unsuccess-
ful, at least in ensuring the delivery of WFP shipments to Somalia and helping to
reduce the success rate of Somali pirates. Like most other naval forces engaged
in anti-piracy patrols, the EUNAVFOR effort has a dual purpose to exercise an
ability to deploy a flotilla and conduct complex maritime security operations
successfully.52

The greatest impact the EU has had on Somali piracy, however, is through its
considerable political and economic clout ashore. The decision to create the EU
military mission to contribute to training Somali Security Forces (EUTM Soma-
lia) was taken in February 2010,53 and the initiative was launched on the ground
on March 31, 2010.54 The training takes place in Uganda, with the headquarters
in Kampala and actual instructions occurring in Bihanga, 350 kilometers south-
west of Kampala. The headquarters also includes a rear element in Brussels and
an office in Nairobi, Kenya. Uganda is also the principal contributor to the Afri-
can Union’s Mission in Somalia (AMISOM). A Ugandan general serves as force
commander for AMISOM. EUTM Somalia coordinates training with AMISOM,
the United States, and the United Nations. The training plan was amended in
2011 to focus on improving the command and control of the Somali National

52 James Kraska & Brian Wilson, Cooperative Strategy and Maritime Piracy, 154 ]J. OF THE
RoYAL UNITED SERVICES INSTITUTE FOR DEFENCE & SECURITY STUDIES, Apr. 2009, at
74-81 (counter-piracy deployments used to demonstrate ability to conduct out-of-area
operations).

53 On 15 February 2010, the Council adopted Decision 2010/96/CFSP on a European Union
military mission to contribute to the training of Somali security forces. OFFICIAL J. OF
THE EUROPEAN UNION L 44, 19.2.2010, at p. 16.

54 European Council Decision, Common Security and Foreign Policy, 2010/96/CFSP on a
European Union military mission to contribute to the training of Somali security forces,
Mar. 31, 2010, OFFICIAL J. OF THE EUROPEAN UNION L 87, 7.4.2010, at p. 33. The Council
Decision was amended by Corrigendum to Council Decision 2010/197 of Mar. 31, 2010
on the launch of a European Union Military Mission to Contribute to the Training of
Somalia Security Forces (EUTM Somalia), OFFICIAL J. OF THE EUROPEAN UNION L 201
4.8.2011, at p. 19 and Corrigendum to Council Decision 2010/96 of Feb. 15, 2010 on the
launch of a European Union Military Mission to Contribute to the Training of Somalia
Security Forces (EUTM Somalia), OFFICIAL ]. OF THE EUROPEAN UNION L 201 4.8.201],
at p. 19.
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Security Forces (NSF), and now includes training local instructors in order to
enable Somalis to transfer expertise to others inside the country.5>

The EU training support promotes the peace and reconciliation process of the
Transitional Federal Government and it aids the work of the African Union Mis-
sion in Somalia (AMISOM) to stabilize the country. The EU has poured money
into additional programs to promote the rule of law, education, and rural develop-
ment in Somalia. The EU is also training the Yemeni coast guard. The EU funded
the construction of the anti-piracy operational coordination center in Sana’a, one
of three in the region established under the Djibouti Code. The Djibouti Code of
Conduct concerning the Repression of Piracy and Armed Robbery against Ships in
the Western Indian Ocean and the Gulf of Aden is perhaps the most notable IMO
effort to nurture regional capacity to repress Somali piracy.

3.21.4 A Security Strategy for the Global Maritime Domain

The EU continues to build out the frameworks necessary to implement the 2007
Blue Book. The Lisbon Treaty bridges the gap between areas of community com-
petence and those under the primary authority of the member states. At the
EU Foreign Ministers meeting on April 26, 2010, in Luxembourg, the principals
invited the EU High Representative, the European Commission, and member
states to begin “preparing options for the possible elaboration of a Security Strat-
egy for the global maritime domain, including the possible establishment of a
Task Force.”

The Luxembourg decision was simply another early step to refine the EU
approach to maritime security. The maritime security policy provides coherence
to three disparate efforts—the civilian component, reflected in the IMP; the civil-
military dimension, reflected by the CSDP focus on supporting civilian initiatives;
and the military or naval dimension. From the military side, greater coordination
with NATO could avoid duplication of effort and possibly tap into operational
synergies. The NATO Secretary-General has offered to increase practical coop-
eration in the field of maritime security. For example, both NATO and the EU
conduct patrols in the Mediterranean (under FRONTEX and Active Endeavour),
but there is little coordination between the two efforts.

3.3 CHIEFS OF EUROPEAN NAVIES MARITIME OPERATIONAL CONCEPT

The Chiefs of European Navies (CHENS) is an informal and independent forum
with a membership that includes the chief of the navy of each European nation
that is a member of either the EU or NATO. While CHENS does not have any

55 European Council Decision, Common Security and Foreign Policy, 2011/483/CFSP,
Jul. 28, 2011, OFFICIAL ]. OF THE EUROPEAN UNION L 198 30.7.201, at p. 37.
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official authority in its own right, the high level membership suggests that recom-
mendations from the group are given serious consideration.

The chiefs of navies consider the prosperity and security of their nations inex-
tricable link to the sea. The littoral demography is particularly striking on the
European Continent. There is an increase in urbanization and settlement in the
coastal regions that brings greater competition for offshore areas, including:

...a substantial proliferation of artificial structures, energy farms, power generators
and aquaculture. Coastal areas are also the destination for the majority of tourists in
Europe, making the need to reconcile economic development, environmental sus-
tainability and quality of life particularly acute in these regions. Gas and oil infra-
structures and port facilities are also likely to increase in complexity and footprint.
Sectors identified with most growth potential include: cruise shipping, ports, aqua-
culture, renewable energy—offshore wind energy, energy generation from ocean cur-
rents, waves and tidal movements—underwater marine telecommunications, marine
biotechnology and ocean mining.56

With greater demands on littoral regions, the navy chiefs suggest that the abil-
ity of all peoples to freely use the offshore maritime commons is “dependent on
respect for international law, treaties and conventions.”>”

On August 10, 2010, the commanders released a capstone document, the Chiefs
of European Navies Maritime Operational Concept (MOC).5® The MOC sets forth
the maritime challenges facing Europe, including the array of threats to the sig-
nificant and growing volume of trade by sea and the vast scale of damage that
could be inflicted on Europe by a threat from the sea.?® Other threats include
“unregulated and unreported fishing, smuggling, arms trafficking—including pro-
liferation of weapons of mass destruction, illegal immigration or human traffick-
ing, narcotics trafficking, ... piracy and terrorism.”8? At the same time, the MOC
embraces the opportunities that can be found in exploiting ocean resources and
contemplates the possibility of new Arctic trade routes connecting Europe to
Asia and North America.®!

The Chiefs of European Navies are alarmed by the proliferation of weapons of
mass destruction and the trade in chemical, biological, radiological and nuclear
(CBRN) material that can be used in the production of missile warheads and
dirty bombs. More than 15 nations are seeking a military nuclear capability, even

56 CHIEFS OF EUROPEAN NAVIES MARITIME OPERATIONAL CONCEPT, at p. 3 [Hereinafter
CHENS MOC].

57 CHIEFS OF EUROPEAN NAVIES MARITIME OPERATIONAL CONCEPT, at p. 2. The CHENS
MOC was written by CHENS Working Group for Strategic Dialogues, and was endorsed
by the chiefs of the European navies in Copenhagen on August 13, 2010.

58 Id. The MOC is available at http://www.chens.eu/products/CHENS_MOC_2010.pdf.

59 Id., at 2.

60 Id., at 5.

61 1Id., at 2.
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though some of them are members of the Non Proliferation Treaty.6? There is a
certain “stickiness” connecting a fusion of conventional and irregular maritime
threats with rogue states at the center. Extremist groups and individuals are
joined to national armed forces. The result:

Military nuclear technology is becoming more and more accessible making it harder
to specify the nature of the threat, which in turn encourages proliferation. At the
same time, the proliferation of cruise missile and ballistic missile programs is facili-
tated by the lack of international legal framework on missile technology development
and exportation. The acquisition and development of long-range missile programs
globally has increased the amount of these missiles that can be deployed rapidly. It
could lead to a change in the strategic regional balance of some regions.

The free use of the seas for transportation in general terms also gives vast opportuni-
ties for illegal, covert trafficking at sea of CBRN material for the production of mis-
siles and dirty bombs, violating international non proliferation treaties.53

The CHENS view naval power and maritime security forces as ideally positioned
to disrupt the dangerous relationships that foster trafficking. The navies are con-
sidered a “unique expression of state sovereign capacity at sea.” European navies
are structured to conduct four major maritime roles: maritime defense, maritime
security operations, crisis response operations, and naval diplomacy. Maritime
defense includes traditional deterrence and war fighting roles and power pro-
jection. Maritime security operations constitute constabulary missions, including
counter-terrorism and disruption of weapons proliferation, drug smuggling, ille-
gal migrant interdiction, and energy security.

Crisis response presents opportunities for expeditionary peacekeeping opera-
tions. Naval forces are uniquely tailored to provide a number of significant public
goods in or by using the global maritime commons, including humanitarian assis-
tance and disaster relief, and security capacity and confidence building. Finally,
naval diplomacy permits graduated and scalable military commitments overseas,
providing a forward maritime presence that reassures allies and friends and can
signal resolve to potential adversaries. Each of these roles leverages the sovereign
immune legal status in international law of warships and naval auxiliaries.64

Freedom of access to the oceans and freedom of navigation “on the high seas”
are considered “strategic enablers.”®5 Certainly this is true, as far as it goes, but
the CHENS would have done better to recognize freedom of navigation and over-
flight over exclusive economic zones, considering that most of the countries of
Europe do not have free access to the high seas without traversing the EEZ of one
or more neighboring states. (This omission is most likely inadvertent, given that

62 Id., at 6.
63 Id., at 6.
64 Id., at 4.
65 1d., at 9.
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Articles 58 and 87 of UNCLOS join the regime of high seas freedoms, for the most
part, to the rules that pertain to the EEZ).

The CHENS also promote greater maritime situational awareness (MSA)—
what the United States refers to as maritime domain awareness (MDA)—as
another enabler of improved maritime security. Maritime security operations, in
particular, are considered to be entirely dependent upon effective MSA; other-
wise, trying to conduct security at sea is like looking for the proverbial needle
in a haystack. Only by information and intelligence cueing can scarce maritime
and air forces locate and address potential maritime threats. Finally, the CHENS
believe that joint, combined, and interagency forces are required to address the
complex nature of maritime threats and opportunities.

There is a high degree of similarity in the description of the maritime threat
environment between the CHENS documents and the U.S. maritime strategy.
Additionally, there is a great deal of overlap between CHENS and the Coopera-
tive Strateqy for 2Ist Century Seapower, including:

o Protection of trade—both the European and American approaches stress the
importance of protection sea lines of communication; whereas the European
approach is more regional, the American approach is global;

« Competition for resources—although both approaches consider the dynamic of

competition for marine resources, the U.S. strategy is concerned with wider claims

of excessive coastal state claims, which encroach on the rights of other coastal
states and the international community;

Social instability—the threat of coastal state instability is reflected in both docu-

ments, although CHENS documents do not explicitly mention the dangers posed

by extremist ideologies;

Proliferation of weapons of mass destruction—the growing risks of WMD prolif-

eration are compelling for both Americans and Europeans, and it is a feature in

documents generated on both sides of the Atlantic Ocean;

o Terrorism—the threats posed by maritime terrorism are addressed in each

approach;

Interagency coordination—whereas the CHENS focuses more deeply on inter-

agency coordination, the United States has stresses the importance of international

partnerships.66

In comparison to the U.S. perspective of maritime threats embodied in A Cooper-
ative Strategy for 21st Century Seapower, the CHENS documents more often men-
tion the protection of living resources of the oceans and the need to safeguard
biodiversity—stretching the concept of maritime “security.” The CHENS and U.S.
documents raise concern over the proliferation of improvised explosive devices,
and articulate a reliance on interagency cooperation.5” The Cooperative Strategy,
on the other hand, places a greater emphasis on the potential conflicts caused

66 Comparison of the US New Maritime Strategy and the CHENS documents: A study
conducted by the CHENS MSD working group, May 9, 2008, at p. 6.
67 Id., at p. 5-7.
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by wider claims of sovereignty exerted by coastal states, the risks associated with
climate change, and the dangers presented by extremist ideologies and cyber
threats to critical infrastructure, such as the banking system.

3.4 U.K. FUTURE MARITIME OPERATIONAL CONCEPT

The United Kingdom’s 2007 Future Maritime Operational Concept (FOMC) sets
forth the nation’s military interests in maritime security in terms both sweeping
and, looking backwards and forward, historic:

The UK is a maritime nation whose prosperity, stability and security depend on the
unique access provided by the sea and the maintenance of an international system
of law and free trade. Out to 2025, an increasingly interdependent, yet competitive
world will be characterized by intense, but uneven globalization, continuing tensions
and rivalries between states, the accelerating exploitation of ocean resources and a
variety of trans-national pressures. The UK will therefore need the means to con-
tinue to discharge its sovereign responsibilities and protect its political and economic
interests in an era of increased maritime complexity and competition and as a result
of more diverse dependencies on the sea.58

In the coming decades, the British expect the maritime domain to be character-
ized by two main themes: littoral complexity and increased oceanic competition.
Even in non-combat situations, the urban coastal landscape poses significant
challenges.59 Littoral complexity is driven by the presence of large populations
and human activity, coastal urbanization, and a proliferation of offshore installa-
tions, energy farms, pipelines and roadsteads, shore side power generation plants,
aquaculture, and shipping traffic. Oceanic competition will mar cooperation on
the high seas, the deep seabed, and in the Arctic and Antarctic regions. Increased
access to the farthest reaches of the sea—a function of advanced marine technol-
ogy and the effects of climate change in the Arctic Ocean—will produce more
intensive resource exploitation of the seas. Fishing, seabed mining, and oil and
gas drilling, and perhaps disputes over freedom of navigation, may produce con-
flict from the eastern Mediterranean to the Indian Ocean and the South China
Sea. In short, the British view a “cluttered, busy seascape” as the “prime means
for the transmission of risk” in a globalized world.”®

The U.K. also views the risk of terrorism and the spread of WMD via the sea
as a “permanent feature of the maritime scene.””! Activist groups and other non-
state actors will continue to challenge Britain’s oceanic interests, and the pros-

68 MINISTRY OF DEFENCE OF THE UNITED KINGDOM, THE FUTURE MARITIME OPERATIONAL
CoNcCEPT (Nov. 13, 2007), para. 101 [Hereinafter FOMC].

69 1Id., at para. 129.

70 1d., at para. 110.b. and para. 124.

7 1d., para. 110.
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pect for international naval conflict by 2015-2018 means that the Royal Navy
should be “benchmarked at the war-fighting level.””? Maritime forces will have to
be prepared to operate in an increasingly crowded and dangerous physical and
metaphorical oceanic space.

The most technologically worrisome threats in the maritime domain are
increasing numbers of fast attack craft, which stress the ability of naval forces to
react quickly under traditional rules of engagement, and the proliferation of cruise
and ballistic missiles and missile technology. Major concerns also include:

« Improvised explosive devices that provide an asymmetric means of destroying
large, friendly military or civilian ships in choke points or in port;

Proliferation of submarines by states and minis-subs and unmanned underwa-
ter systems by non-state groups that afford a powerful and inexpensive means of
covert surveillance and attack in the busy littoral waters;

» Mines, which are capable of stopping shipping. The examples of the mining of the
Red Sea in 1984, the Gulf of Oman and Persian Gulf in 1987, and the approaches to
Kuwait in 1991 demonstrate that just the suspicion or allegations that mines have
been laid will cause significant disruption to international shipping;
Electromagnetic pulse, directed energy, and chemical, biological, radiological, and
nuclear attack threaten to confound and overwhelm advanced societies.”®

These changes will be exacerbated if China’s economy continues to rapidly
expand, a resource-rich and “antagonist” Russia maintains its course away from
the West, and middle powers, such as India, Brazil, South Africa, and Iran chal-
lenge the existing world order.”* New and emerging threats from other nations
may utilize directed energy weapons (DEW) (including energy ‘bombs’), electro-
magnetic pulse, electronic warfare, quantum computing, cyber warfare, and pro-
liferation of precision guided munitions. Without a check on these trends, the
future of cooperation in the oceans could give way to naval conflict.

The Middle East remains an area of historic British influence. A Royal Navy
Fleet Auxiliary support ship and four mine hunters are permanently based in
Bahrain, for example. The ships are crewed by rotating personnel. The Royal
Navy conducts counter-piracy operations off the coast of Somalia and warships
and Merlin helicopters are engaged in disrupting terrorism, human trafficking,
and drug smuggling in the region. The United Kingdom deployed thousands of
soldiers and naval personnel to Iraq and Afghanistan. The magazine IHS Fair-
play reported in 2009 that $952 billion of trade passed through the Gulf of Aden
and the Suez Canal that year, including $840 billion in containerized cargo and
$62 billion in oil, gas, and petro-chemicals.

After three decades as an energy exporter, in 2004, the United Kingdom began
to be a net importer of energy. In 2010, 35 percent of the nation’s gas imports

72 Id.
73 1Id., Annex A, pp. Al-A4.
74 1d,, at para. 111.
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arrived in liquefied natural gas tankers, and about 80 percent of that came from
Qatar. Within less than a decade, the United Kingdom estimates that 70 percent
of its natural gas will arrive by sea. The United Kingdom exports £15 billion worth
of goods and services to the Gulf countries, and 160,000 British nationals live in
the region.

The oceans are governed by a mix of “law, practice, custom and commerce,”
undergirded by the rules reflected in UNCLOS. Britain worries, however, that the
legal regime “may not be sustainable in the face of competing claims to resources
and unclaimed space, and in areas [of disagreement in which] international law
remains unclear.””® To maintain peace in this potentially chaotic maritime sys-
tem, the United Kingdom is one of the few nations still capable of putting to sea a
balanced fleet, with the ability to operate effectively throughout the spectrum of
threats and conflicts with flexible and scalable, mission-tailored naval task forces.
At the higher end, British sea power relies on powerful, agile, and versatile Carrier
Strike (CS) and Littoral Manoeuver (LitM) Task Groups that have sustained reach.
These powerful task forces are configured to dominate all dimensions of the mar-
itime environment (air, surface and subsurface domains and the electromagnetic
bandwidth) and project power ashore. Much like the United States, however, the
United Kingdom expects to encounter “assertive, aspiring and adventurist pow-
ers” positioning to defeat expeditionary capabilities through large investments in
“anti- access, surveillance, and sea denial systems and technologies.””6

The United Kingdom expects to operate with other countries, including the
NATO alliance, or under ad hoc UN or regional mandates, to secure its maritime
goals. Interestingly, the UK Maritime Concept reflects an understanding that in
order to preserve its influence with the United States and beyond, the country has
to continue to play a “leading role” in NATO and the wider world.”” At the same
time, contingencies such as the Falklands dispute, may find Britain compelled to
operate unilaterally. In order to prevail in U.K.-only contingencies, however, the
country recognizes it needs an “irreducible minimum” of maritime power.”®

Two types of forces will be needed—maritime force projection (MFP) and
maritime security.”? The MFP will be built around Carrier Strike (CS) and LitM
Task Groups capable of conducting “high impact, low footprint Ship to Objective
Maneuver (STOM) from Over the Horizon (OTH) through synchronized, simul-
taneous surface and/or air assault in support of both concentrated and distrib-
uted operations.”80 Sea-based forces obviate the need for large installations on

75 1d., at para. 120.
76 1d., at para. 113.
77 1d., at para. 118.
78 1d.

7 1d., at para. 128.
80 1d., at para. 141.
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the ground. These forces suggest capability that includes forced entry of hostile
shores, replicating U.S. sea power strategy, doctrine, and naval force structure.

The British conception of maritime security consists of three elements: mari-
time homeland security, maritime security operations to protect the global com-
mons and the world system, and maritime protection to defend specific global
choke points and maritime infrastructure. Maritime homeland security protects
the UK mainland and Overseas Territories, such as the British Indian Ocean Ter-
ritories and the atoll of Diego Garcia, and their associated territorial and jurisdic-
tional waters and airspace. The homeland security aspects of maritime security
include fisheries enforcement, protection of North Sea oil installations, and mari-
time surveillance along the approaches to the United Kingdom.8!

Maritime Security Operations (MSO) addresses the “security of the interna-
tional system.”82 MSO are marine constabulary operations, and are drawn from
joint, interagency, and combined coalitions of like-minded states. Maritime pro-
tection is focused on the physical security of strategic maritime choke points
and internationally recognized maritime infrastructure, such as the Suez Canal,
Panama Canal, and the Strait of Hormuz.83 These sea lines of communication
are essential for what the British refer to as “maritime trade operations,” or com-
mercial shipping, including the uninterrupted flow of strategic materials, energy,
and commercial goods that travel by sea.84

The Fleet Operational Maritime Concept is prescient, observing in 2007, when
the 2008 Great Recession had not yet occurred nor the 2011 Strategic Defense
Review had yet to gut the Royal Navy, that resources to ensure maritime secu-
rity were in decline. Only an unexpected shock to the international system, the
FOMC states, such as a “decisive discontinuity,” is likely to reverse declining
resources dedicated to maritime security.8®> The United Kingdom plans for its
maritime forces to continue to support national security by “exploiting the sea as
a strategic medium” to help to preserve international order at sea and promote
the U.K.’s national values and interests in the world. This peculiarly global and
systemic view of maritime security is a hallmark of the Anglo-Saxon-American
perspective that a liberal order of the oceans is essential for shaping a free, stable,
and secure liberal world order.8¢

81 1d., Annex B-1.

82 Maritime Security Operations—The Military Contribution, MWC 11/2/3/5, May 5, 2006.
83 FOMC, at Annex B-2.

84 1d., at B-2—-B-3.

85 1d., at para. 102.

86 JAMES KRASKA, MARITIME POWER AND LAW OF THE SEA 11 and 51 (2011).
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PEACETIME ZONES AND CONTROL MEASURES

4.1 TEMPORARY SUSPENSION OF INNOCENT PASSAGE

Ships of all nations enjoy the right of innocent passage through the territorial sea
of any coastal State. This rule of innocent passage is codified in Article 17 of the
United Nations Convention on the Law of the Sea (UNCLOS).! Moreover, high
seas freedoms of navigation and overflight apply seaward of the territorial sea.?

UNCLOS, however, also recognizes the counter-balancing right of the coastal
State to employ maritime zones and other control measures in appropriate cir-
cumstances, such as to enhance safety of navigation and to preserve and pro-
tect the marine environment. Many of these measures are under the purview of
the International Maritime Organization (IMO)—the specialized UN agency for
maritime matters. Generally, restrictions or impediments to passage in territo-
rial seas overlapped by straits used for international navigation must be adopted
by the member states of the IMO. In other circumstances, however, restrictions
on innocent passage in the territorial sea may be established unilaterally by the
coastal State.

Nations routinely conduct naval weapons practice and exercises within their
territorial seas. In order to ensure safety of navigation for commercial ships and
aircraft that transit the exercise area, Article 25(3) of UNCLOS allows the coastal
State to temporarily suspend innocent passage in specified areas of its territorial
sea “if such suspension is essential for the protection of its security, including
weapons exercises.”

1 United Nations Convention on the Law of the Sea, opened for signature Dec. 10,1982, UN
Doc. A/CONF.62/122 (1982), 1833 U.N.T.S. 3, 397, 21 L.L.M. 1261 (1982) (entered into force
Nov. 16, 1994), Article 17 [Hereinafter UNCLOS].

2 1Id., Articles 58, 86 and 87.
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For instance, the United States has elected to temporarily suspend innocent
passage in very limited areas of the territorial sea. The Ulupau Crater Weapons
Training Range off the island of Oahu, for example, is a designated danger zone
in which innocent passage may be temporarily suspended to accommodate naval
exercises.® One of over 60 U.S. armed forces training ranges at sea, the Ulupau
Crater Range extends seaward to a distance of 3.8 nautical miles* and overlaps a
500-yard wide prohibited area.®

The U.S. Coast Guard is responsible for issuing a Notice to Mariner (NOTMAR)
for the specific dates and times reserved for weapons firing. At the Ulupau Crater
range, training may occur at any time of the week between 0600 and 2300. When
the range is not in use “boaters... have complete access to the danger zone...."6
But during periods when the range is live, ships are not allowed. In such case, all
craft “shall expeditiously vacate the danger zone at best speed and by the most
direct route whenever weapons firing is scheduled.””

4.2 OFFSHORE INSTALLATION SAFETY ZONES

Coastal States are also entitled to declare safety zones around artificial islands
and installations in the 200-nautical mile Exclusive Economic Zone (EEZ) and
on the Continental Shelf. As new land-based sources of hydrocarbons become
increasingly scarce, coastal States turn to the sea to develop offshore oil and gas
reserves located within the EEZ and on the Continental Shelf. Article 56 grants
the coastal State jurisdiction over the establishment and use of artificial islands,
installations and structures used to exploit these resources. In the exercise of its
jurisdiction over resources, the coastal State has the “exclusive right to construct
and to authorize and regulate the construction, operation and use” of:

(a) artificial islands;

) installations and structures for the purposes provided for in article 56 and other
economic purposes;
(c) installations and structures which may interfere with the exercise of the rights of
the coastal State in the zone.®

Included in this grant of jurisdiction is the authority to regulate matters related
to customs, fiscal, health, safety and immigration issues that concern the coastal

w

33 C.F.R. § 334.1380.

The area lies between radial lines bearing 357.1° true and 124.9° true, respectively, from
a starting point on Mokapu Peninsula at latitude 21°27'11.84” N, longitude 157°43'53.83”
W. Id.

33 C.F.R. Part 334 for a complete list of all U.S. training ranges.

33 C.F.R. § 334.1380.

Id.

Id., Articles 60 and 80.
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State.? The remit in Article 56 raises an interesting point. The coastal State’s juris-
diction over artificial islands and installations granted in Article 56 appears to
apply only to those structures or features constructed “for the purposes provided
for in Article 56 and other economic purposes.” Presumably, installations used
for other purposes are permitted, even without the consent of, and indeed even
with the disapproval of, the coastal State. While there may be political arguments
against such activities, the law appears to permit them.

A fair reading of Article 56 suggests that it does not limit artificial islands and
installations constructed for non-economic purposes. Would a foreign state be
entitled, for example, to place an installation for military purposes in the EEZ of
a foreign coastal State? As autonomous and unmanned underwater technology
becomes more sophisticated, there is a strong likelihood that states may surrep-
titiously emplace “smart” installations on the Continental Shelf or in the EEZ of
coastal States. Those installations would appear to satisfy the rules in UNCLOS
so long as they are not related to economic purposes and have due regard for
the coastal State’s resource rights in the EEZ and on the Continental Shelf. These
technologies give rise to numerous military applications, such as positioning
listening devices that keep track of coastal State submarines entering and exit-
ing port, use of autonomous underwater installations that launch and recover
submarine surveillance drones, and even installations that contain mines and
torpedoes.

Article 60(4) of UNCLOS provides authority for coastal States to “establish rea-
sonable safety zones around such artificial islands, installations and structures in
which it may take appropriate measures to ensure the safety both of navigation
and of the artificial islands, installations and structures.” The size of the safety
zone is determined by the coastal State, but cannot exceed 500 meters around
them, “except as authorized by generally accepted international standards or as
recommended by the competent international organization”® The IMO “is recog-
nized as the only international body responsible for establishing and recommend-
ing measures on an international level concerning ships’ routeing.”"! Routeing is
promulgated by IMO in the General Provision on Ships’ Routeing (GPSR), which
can be supplemented by additional IMO Assembly resolutions.’? The rules for
navigation of ships in the vicinity of offshore installations and structures, for
example, states that vessels should

. [conduct] navigation with caution, giving due consideration to safe speed and safe
passing distances taking into account the prevailing weather conditions and the
presence of other vessels or dangers;

9 Id.
10 1d.
11 IMO Doc. A.571(14), General Provisions on Ships’ Routeing, Nov. 20, 1985.
2 1d.
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.2 where appropriate, take early and substantial avoiding action when approaching
such installation or structure to facilitate the installation’s or structure’s aware-
ness of the vessel’s closest point of approach and provide information on any pos-
sible safety concerns, particularly where the offshore installation or structure may
be used as an aid to navigation;

.3 use any routeing systems established in the area; and

4 maintain a continuing listening watch on the navigating bridge on VHF channel
16 or other appropriate radio frequencies when navigating in the vicinity of off-
shore installations or structures, vessel traffic services and other vessels so that
any uncertainty as to a vessel maintaining an adequate passing distance from the
installations or structures can be alleviated.!3

All ships navigating in the vicinity of manmade offshore features are required
to respect lawfully designated safety zones and “comply with generally accepted
international standards regarding navigation in the vicinity of artificial islands,
installations, structures and safety zones.”’* Offshore structures and the safety
zones around them may not, however, be “established where interference may
be caused to [sic] the use of recognized sea lanes essential to international
navigation.”

421 IMO Safety Zones

In recent years the member states of the IMO considered whether the 500-meter
safety zone is sufficient to protect high-value offshore infrastructure. In 2007, Bra-
zil proposed that the IMO approve an expansion of the maximum size of permis-
sible safety zones around offshore energy installations. Brazil operates numerous
Floating Production, Storage and Off-Loading (FPSO) Units in the South Atlantic,
and sought larger zones “in order to meet the need for safety around each pecu-
liar structure.”6 Accordingly, Brazil requested the IMO to extend the breadth of
the safety zones to:

[O]ne nautical mile around fixed oil rigs and offshore terminals [and two] nauti-
cal miles around [Floating Production, Storage and Off-Loading or FPSO Units] and
[Dynamic Positioning or DP] oil rigs, in order to reduce the risk of a maritime casu-
alty and resulting marine pollution in the area, due to damage of oil rigs.'”

The proposal was designed to better protect Brazil’s booming offshore oil indus-
try, and to avoid vessel damage to an installation that could lead to a marine

18 IMO Doc. A.671(16), Safety Zones and Safety of Navigation Around Offshore Installa-
tions and Structures, Oct. 19, 1989, para. 2.

14 Id.

15 Id.

16 IMO Doc. NAV 53/3, Proposal for the establishment of an Area to be Avoided and modi-
fications to the breadth of the Safety Zones around Oil Rigs located off the Brazilian
Coast—Campos Basin Safety Zones, Feb. 26, 2007.

17 1d.
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environmental incident.!® Brazil is trying to get a handle on managing an offshore
energy sector that has burgeoned. Brazilian energy giant Petrobras estimates that
the country’s oil production and its proven oil reserves will nearly double by
2020, putting the country in the same league as major oil exporters as Qatar,
Canada, and Nigeria.!¥

Although there was general support for the Brazilian proposal in the Sub-
Committee on Safety of Navigation (NAV) at IMO, a number of delegations
expressed concern that there were no established IMO procedures or guidelines in
place to make determination for approving safety zones in excess of 500 meters.20
The U.S. delegation emphasized that

... the [Navigation] Sub-Committee should develop uniform procedures, and guidelines
by which safety zone proposals should be considered. Otherwise, the Sub-Committee
would be considering proposals for safety zones greater than 500 meters on an ad
hoc basis without guidelines, standards or objective measures by which to make a
judgment. The development of uniform procedures would...ensure that safety of
navigation was taken consistently into account. Proposals should be judged on an
objective basis such that the size of any adopted safety zone was no larger than the
minimum necessary to achieve safety of navigation.?!

The U.S. statement reflects the general American preference to view with skepti-
cism establishment of new limitations on freedom of navigation. If the rule per-
mitted coastal States to unilaterally extend safety zones beyond 500 meters, it
might tempt coastal States to try to use such zones inappropriately to impair
freedom of navigation. By erecting a collection of offshore structures and link-
ing zones together into a string of small outposts, a country effectively could
construct a regulatory wall to prevent legitimate transit, all under the guise of
enhancing navigational safety and environmental protection. Brazil ultimately
agreed to maintain the breadth of the safety zones at 500 meters after a majority
of delegations indicated that they “did not agree to the extension of the safety
zones, taking into consideration that there were not any established procedures
and guidelines in order to determine the proposed extension.”?

During the following session of the IMO Maritime Safety Committee, the
United States and Brazil submitted a joint proposal to add a new item to the
work program “‘regarding the Development of Guidelines for Consideration of

18 Juan Forero, Brazil Girds for Massive Offshore Oil Extraction, WASH. PosT, Dec. 7, 2009.

19 1d.

20 IMO Doc. NAV 53/22, Report to the Maritime Safety Committee, Aug. 14, 2007, para.
3.14.

2l 1d., para. 3.16.

22 1d., paras. 3.50 and 3.51.
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Requests for Safety Zones Larger than 500 meters.”?3 Based on this proposal, the
Committee “agreed to include, in the work program...a high-priority item on
‘Guidelines for consideration of requests for safety zones larger than 500 meters
around artificial islands, installations and structures in the EEZ. ”24

At the next meeting of the NAV Sub-Committee, the matter was deferred to
NAV 56 because no proposals had been submitted. Based on a recommendation
by the United Kingdom, however, a correspondence group was established to
work between sessions of the Sub-committee and report progress at NAV 56.25
The group was specifically tasked to:

1 review [earlier] resolutions?...and develop relevant guidelines for recommend-
ing Safety Zones larger than 500 meters around artificial islands, installations
and structures in the [EEZ] including multiple structure installations, taking into
account the General Provisions on Ships’ Routeing. .. ;

.2 address means for ensuring the safety of navigation and of the artificial island,
installations, or structures from collisions or allisions of passing vessels, while at
the same time assuring a reasonable relationship of the proposed safety zone to
the nature and function of the artificial island, installation or structure, and while
remaining fully consistent with the rights and duties of other States in the EEZ in
accordance with international law as referenced in Article 58 of UNCLOS....2"

At NAV 56, a working group was established to consider documents relating to
safety zones and to prepare recommendations for consideration and approval by
the Plenary. The group first considered the report of the correspondence group
that had been established at NAV 55. That report offered two alternatives to
resolve the issue:

16. The Sub-Committee is invited to consider and approve the draft amendments
to the General Provisions on Ships’ Routeing (Resolution A.572(14), as amended,
relating to Guidelines for consideration of requests for safety zones larger than

28 IMO Doc. MSC 84/22/4, Development of Guidelines for Consideration of Requests
for Safety Zones Larger than 500 meters Around Artificial Islands, Installations and
Structures in the Exclusive Economic Zone, Submitted by the United States and Brazil,
Feb. 4, 2008.

24 IMO Doc. MSC 84/24, Report of the Maritime Safety Committee on its Eighty-Fourth
Session, May 23, 2008, para. 22.41. Two sessions were needed to complete the agenda
item.

25 IMO Doc. NAV 55/21, Report to the Maritime Safety Committee, Sept. 1, 2009, paras.
5.4 and 5.5.

26 IMO Doc. A.671(16), Safety Zones and Safety of Navigation Around Offshore Installa-
tions and Structures, Oct. 19, 1989, IMO Doc. A.571(14), General Provisions on Ships’
Routeing, Nov. 20, 1985, and IMO Doc. MSC 84/22/4, Development of Guidelines for
Consideration of Requests for Safety Zones Larger than 500 meters Around Artificial
Islands, Installations and Structures in the Exclusive Economic Zone, Submitted by the
United States and Brazil, Feb. 4, 2008 (Brazil and United States).

27 IMO Doc. NAV 55/21, Report to the Maritime Safety Committee, Sept. 1, 2009,
para. 5.6.
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500 meters around artificial islands, installations and structures in the EEZ (annex 1),
and forward them to the Committee for adoption.

17. The Sub-Committee is also invited to consider as an alternative or supplement
to the above a draft SN circular on Safety zones and safety of navigation around
offshore installations and structures attached as annex 2.28

The United States, however, reversed its earlier position, indicating that there
was “no demonstrated need at present for safety zones larger than 500 meters
or the development of guidelines for such safety zones.”?® This change by the
United States derived from disagreement by the Department of Defense, which
had come to believe that the Coast Guard had gone too far on the issue and risked
stumbling into endorsement of new rules that deplete navigational freedom.

Delegations from other States observed that safety zones “were not actually
routeing measures, and, thus, might not be a proper subject to include in the
General Provisions on Ships’ Routeing.”®® Accordingly, a number of delegations,
including the United States, did not support the recommendations of the Cor-
respondence Group. Rather than developing guidelines in a new Annex to the
GPSR, the United States proposed the adoption of an appropriate SN circular per-
taining to safety zones and the safety of navigation around offshore installations
and structures.3!

Although a handful of delegations favored amending the GPSR, the majority
of States “were of the opinion that safety zones were not routeing measures and
should therefore not be addressed under GPSR.”3? A majority of the delegations
also supported the U.S. proposal that “an SN [Safety of Navigation] circular would
be the more appropriate way to address the issue.”33

Ultimately, the Sub-Committee agreed to a draft SN circular titled Guide-
lines for Safety Zones and Safety of Navigation Around Offshore Installations and
Structures.3* The Sub-Committee also agreed with the U.S. position “that there
was no demonstrated need, at present, to establish safety zones larger than

28 IMO Doc. NAV 56/4, Guidelines for Consideration of Requests for Safety Zones Larger
Than 500 Meters Around Artificial Islands, Installations and Structures in the EEZ,
Report of the Correspondence Group, Submitted by the United Kingdom, Apr. 23,
2010.

29 IMO Doc. NAV 56/4/1, Guidelines for Consideration of Requests for Safety Zones Larger
Than 500 Meters Around Artificial Islands, Installations and Structures in the EEZ Sub-
mitted by the United States, June 4, 2010, para. 2.

30 IMO Doc. NAV 56/20, Report to the Maritime Safety Committee, Aug. 31, 2010, para.
4.6.

81 IMO Doc. NAV 56/4/1, Guidelines for Consideration of Requests for Safety Zones Larger
Than 500 Meters Around Artificial Islands, Installations and Structures in the EEZ,
Submitted by the United States, June 4, 2010, para. 7.

32 IMO Doc. NAV 56/20, Report to the Maritime Safety Committee, Aug. 31, 2010, para.
4.9.

33 Id.

34 Id., para. 4.13.
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500 meters around artificial islands, installations and structures in the exclusive
economic zone or to develop guidelines to do so, and that the continuation of the
work beyond 2010 for a Correspondence Group on Safety Zones was, at present,
no longer necessary.”3®

In December 2010, at the 88th session of the Maritime Safety Committee, the
member States approved Guidelines for Safety Zones and Safety of Navigation
Around Offshore Installations and Structures.36 The Guidelines were contained in
Safety of Navigation Circular 295, which requested flag States to:

1 take all necessary steps to ensure that, unless specifically authorized, ships flying
their flag observe any coastal State’s conditions for entry into and/or navigation
within duly established safety zones; and

.2 draw the attention of seafarers to the need to navigate with extreme caution,
including taking all necessary measures in regard to voyage planning required by
SOLAS regulation V/34 and make timely radio contact with the offshore artificial
islands, installations or structures, associated vessel traffic services and other ves-
sels in the area, if an infringement of the safety zone cannot be avoided.%”

While the IMO has struggled to maintain the size of safety zones in UNCLOS,
individual States have promulgated national laws that adopt a precautionary
approach around offshore structures. The Outer Continental Shelf Lands Act of
the United States, for example, contains a system for safety zones around offshore
installations.

4.2.2 U.S. Safety Zones

The Outer Continental Shelf Lands Act (OCSLA) provides for American jurisdic-
tion over offshore structures, islands, and installations.3® Pursuant to Title 43 of
the U.S. Code:

The Constitution and laws and civil and political jurisdiction of the United States
are extended to the subsoil and seabed of the Outer Continental Shelf and to all
artificial islands, and all installations and other devices permanently or temporarily
attached to the seabed, which may be erected thereon for the purpose of exploring
for, developing, or producing resources therefrom, or any such installation or other
device (other than a ship or vessel) for the purpose of transporting such resources,
to the same extent as if the outer Continental Shelf were an area of exclusive Federal
jurisdiction located within a State: Provided, however, That mineral leases on the

35 Id., para. 4.15.

36 IMO Doc. MSC 88/26, Report of the Maritime Safety Committee on its Eighty-Eighth
Session, Dec. 15, 2010, para. 11.8.

37 IMO Doc. SN.1/Circ.295, Guidelines for Safety Zones and Safety of Navigation Around
Offshore Installations and Structures, Dec. 7, 2010, para. 4.2.

38 43 U.S.C. § 1333 (2009). The history of U.S. continental shelf legislation dates to the
1950s. See, Aug. 7, 1953, ch. 345, § 4,67 Stat. 462; Pub. L. 93-627, §19(f), Jan. 3, 1975,
88 Stat. 2146; Pub. L. 95-372, title II, § 203, Sept. 18, 1978, 92 Stat. 635; Pub. L. 98-426,
§ 27(d)(2), Sept. 28, 1984, 98 Stat. 1654.
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outer Continental Shelf shall be maintained or issued only under the provisions of
this subchapter.3°

It is interesting to note that U.S. jurisdiction extends to offshore artificial islands
and installations and “devices permanently or temporarily attached to the sea-
bed,” but only insofar as they are “for the purpose of exploring for, developing, or
producing resources therefrom,” or associated with “transporting such resources.”
Thus, in accordance with Article 56 of UNCLOS, the United States does not pur-
port to exercise jurisdiction over non-resource-related installations or structures
on its Continental Shelf.
The U.S. Coast Guard has authority to regulate offshore installations:

... promulgate and enforce such reasonable regulations with respect to lights and
other warning devices, safety equipment... on the artificial islands, installations, and
other devices referred to in subsection (a) of this section or on the waters adjacent
thereto. .. 40

[and]

mark for the protection of navigation any artificial island, installation, or other device
referred to in subsection (a) of this section whenever the owner has failed suitably to
mark such island, installation...and the owner shall pay the cost of such marking.#!

The Secretary of the U.S. Army has authority to prevent obstruction to navigation
in U.S. navigable waters, and the remit is “extended to the artificial islands, instal-
lations, and other devices referred to in subsection (a) of this section.”*? Gener-
ally, Army responsibilities in the areas offshore are fulfilled by the Army Corps
of Engineers.

In US. law, safety zones may be established around facilities located on the
Outer Continental Shelf (OCS) that are constructed, maintained, or operated “to
promote the safety of life and property on the facilities, their appurtenances and
attending vessels, and on the adjacent waters within the safety zones.”*? Safety
zone regulations “may extend to the prevention or control of specific activities
and access by vessels or persons, and include measures to protect the living
resources of the sea from harmful agents.”+4

Coast Guard District Commanders possess the authority to establish safety
zones and issue and enforce safety zone regulations.*> Consistent with UNCLOS
Article 60, a U.S. safety zone “may extend to a maximum distance of 500 meters

39 43 US.C. § 1333(a)(1).

40 1d,, (d)(1).

4 1d,, (d)(2).

42 1d, (e).

43 33 CF.R. § 147.1 (2011).

4 1d,

45 33 C.F.R. § 147.5 and § 147.10 (2011).
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around the OCS facility measured from each point on its outer edge or from
its construction site, but may not interfere with the use of recognized sea lanes
essential to navigation.”#6

The United States has declared safety zones around 39 offshore installations,
and each one is specified separately in the Code of Federal Regulations. The
deepwater Boxer Platform, for example, has a fairly typical safety zone. The plat-
form is a self-contained drilling and production platform installed by Shell Off-
shore, Inc. in the Gulf of Mexico during the late-1980s. Located about 140 miles
south of Morgan City, Louisiana, the platform sits in 750 feet of water, and the
installation is one of the early deepwater wells.#” The zone around Boxer Plat-
form extends “within 500 meters (1640.4 feet) from each point on the structure’s
outer edge, not to extend into the adjacent East-West Gulf of Mexico [Shipping]
Fairway.”8 The regulation states, “[n]o vessel may enter or remain in this safety
zone....” Exceptions, however, exist for “[a]n attending vessel; a vessel under
100 feet in length overall not engaged in towing; or, [a] vessel authorized by the
Commander, Eighth Coast Guard District.”#?

4.2.3 UK. Safety Zones

The United Kingdom also established offshore installation safety zones, which are
issued under the Petroleum Act 1987.5 For example, a rather typical 500-meter
radius zone was established around Islay Pipeline End Manifold and Wellhead
(Block 3.15, Islay Field). Vessels, including hovercraft, submersibles and instal-
lations in transit, are prohibited from entering or remaining in the zone, except
with the consent of the Health and Safety Executive or in accordance with the
Offshore Installations (Safety Zones) Regulations 1987.51

The section 2 of the 1987 Regulations provides exceptions to the prohibition
on vessels entering or remaining in a safety zone:

2. The prohibition... on a vessel entering or remaining in a safety zone... shall not
apply to a vessel entering or remaining in the safety zone—
(a) in connection with the laying, inspection, testing, repair, alteration, renewal
or removal of any submarine cable or pipeline in or near that safety zone;

46 33 C.F.R. § 147.15 (2011).

47 The Boxer Platform is located at position 27°56'48” N, 90°59'48” W. See, 33 C.F.R.
§ 147.801 (2011).

48 Id. Shipping fairways are established to provide for safe approaches through oil fields
in the Gulf of Mexico and entrances to major ports along the Gulf Coast. See, 33 C.F.R.
§ 166.200 (2011).

49 CGD 08-99-023, 65 FR § 16825, Mar. 30, 2000.

50 Sections 21(7), 22(1), 22(2), 23(1) and 24(2A).

51 The Offshore Installations (Safety Zones) (No. 4) Order 2011, http://www.legislation
.gov.uk/uksi/2011/2492/made.
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(b) to provide services for, to transport persons or goods to or from, or under
the authority of a government department to inspect, any installation in that
safety zone;

(c) ifitis a vessel belonging to a general lighthouse authority performing duties

relating to the safety of navigation;

d) in connection with the saving or attempted saving of life or property;

e) owing to stress of weather; or

f) when in distress.5?

4.3 'WORLD-WIDE NAVIGATIONAL WARNING SERVICE

Navigational warnings provide timely information to ensure the safety of life at
sea. The IMO defines a navigational warning as “a message containing urgent
information relevant to safe navigation broadcast to ships in accordance with the
provisions of the International Convention for the Safety of Life at Sea, 1974...."53
The coordinated warnings are issued regularly and contain information about
persons in distress or objects and events that pose an immediate hazard to navi-
gation. The IMO and the International Hydrographic Organization (IHO) World-
Wide Navigational Warning Service (WWNWS) have combined guidance on
navigational warnings.5*

There are four types of navigational warnings: Naval Area (NAVAREA) warn-
ings, Sub-Area warnings, Coastal warnings and Local warnings. NAVAREA warn-
ings include navigational warnings or in-force bulletins “promulgated as part of
a numbered series by a NAVAREA coordinator.”>® There are about 30 NAVAREA
coordinators. The coordinators for the Arctic region, for example, include the
Norwegian Coastal Administration (NAVAREA XIX), the Federal State Unitary
Hydrographic Department of the Russian Federation (NAVAREA XX and XXI),
and the Canadian Coast Guard (NAVAREA XVII and XVIII).56

NAVAREA coordinators for other regions include the United Kingdom Hydro-
graphic Office (NAVAREA I), the U.S. National Geospatial-Intelligence Agency
(NAVAREA 1V and XII), the Diretoria de Hidrografia e Navegacdo in Brazil, the
Swedish Maritime Administration, the Service hydrographique et océanographique
de la Marine in France, the Navy Hydrographic Office in South Africa and India,
the Australian Maritime Safety Authority, and the Japan Coast Guard. NAVAREA
warnings may include “new navigational hazards and failures of important aids
to navigation as well as information requiring alterations to planned navigation

52 The Offshore Installations (Safety Zones) Regulations 1987.

53 IMO Doc. MSC.1/Circ.1288, Amendments to Resolution A.706(17), World-Wide Naviga-
tional Warning Service, Dec. 9, 2008, para. 2.1.16.

54 1d., para. 1L

55 1d., para. 2.1.15.

56 IMO Doc. COMSAR .1/Circ.51/Rev.3, List of NAVAREA Coordinators, Annex, Jan. 18,
2012.
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routes.”>” Delimitation of NAVAREA responsibility does not prejudice marine
boundary disputes between states.

A Sub-Area warning is defined as “a navigational warning promulgated as part
of a numbered series by a Sub-Area coordinator.”>® Sub-Areas are subdivisions of
NAVAREAs. Coastal warnings are broadcast in numbered series by the Interna-
tional NAVTEX service or the International SafetyNET service. The International
NAVETX service is a coordinated broadcast and automatic reception on 518 kHz
using narrow-band direct-printing telegraphy in the English language, and Inter-
national SafetyNET service is a coordinated broadcast and automatic reception
using the Inmarsat Enhanced Group Call system, and also utilizes the English
language.”®

Local warnings, which are not regulated by the WWNWS Guidance, include
navigational warnings that cover “inshore waters, often within the limits of juris-
diction of a harbor or port authority.”6% Local warnings normally are broadcast
by means other than NAVTEX or SafetyNET, and they may supplement coastal
warnings, providing more detailed information on inshore waters.5!

Provided information on the subject has not previously been disseminated
via a Notice to Mariners (NOTMAR), the following warnings may be suitable for
broadcast:

1 casualties to lights, fog signals, buoys and other aids to navigation affecting main

shipping lanes;

dangerous wrecks in or near main shipping lanes;

new aids to navigation or significant changes to existing ones;

large unwieldy tows in congested waters;

drifting hazards (including derelict ships, ice, mines, containers, etc.);

areas of search and rescue or anti-pollution operations;

newly discovered rocks, shoals, reefs and wrecks posing a danger to shipping;

alteration or suspension of established routes;

cable or pipe-laying activities, or the towing of large submerged objects;

10 emplacement of marine scientific research instruments;

A1 offshore structures and installations;

.12 malfunctioning radio or satellite navigation services;

.13 naval exercises, missile firings, space missions, nuclear tests, ordnance dumping
zones;

14 acts of piracy and armed robbery against ships;

15 tsunamis and other natural phenomena, such as abnormal changes to sea level;

.16 World Health Organization (WHO) health advisory information; and

17 security related requirements.52

Lok wis

57 IMO Doc. MSC.1/Circ.1288, Amendments to Resolution A.706(17), World-Wide Naviga-
tional Warning Service, Dec. 9, 2008, para. 4.2.1.1.

58 1d., para. 2.1.20.

59 1d., paras. 2.1.1 and 4.2.1.2.

60 1d., para. 2.1.7.

6! Id,, para. 4.2.4.1

62 1d., at 4.2.1.3.
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The same subjects may be broadcast as Sub-Area warnings, but doing so will
normally alert only the Sub-Area.53 Coastal warnings may be issued with regard
to the same criteria identified in the list above.5*

The following example from 1985 illustrates the use of a NAVAREA warning
to announce a series of U.S. military exercises off the coast of Florida that could
affect the safety of merchant or civil shipping. The precise latitude and longitude
coordinates of the warning have been omitted:

PRIORITY

P 1722027 OCT 85

FM DMAHTC WASHINGTON DC//HNNM/
TO AIG FOUR FIVE ZERO ONE

AIG FOUR NINE ZERO NINE

UNCLAS

SUBJECT: NAVAREA 1V 2911/85 (11). FLORIDA-EAST COAST. ORDNANCE.

MINING EXERCISES 221500Z TO 231700Z OCT IN AREA.

. TORPEDO EXERCISES 231100Z TO 231700Z OCT IN AREA.

. LIVE ORDNANCE DROPS 241500Z TO 261600Z OCT IN AREA.

. GUNNERY EXERCISES 221900Z TO 222200Z AND 232000Z TO 232300Z OCT IN
AREA.

5. FLARE SMOKE DROPS 210900Z TO 260300Z OCT IN AREA.

BT®65

B w N

The message alerts mariners to military activities involving mines, torpedoes, live
ordnance, gunnery exercises, and smoke exercises during the designated times
and at specified locations, identified by latitude and longitude. The code “P
1722027 OCT 85” is a military date-time group stamp and refers to the time of the
release of the message, as October 17, 1985, at 2202 “Zulu” time, or 10:02 PM. The
warning was issued by “DMAHTC,” or the Department of Defense, Defense Map-
ping Agency Hydrographic/Topographic Center, and it was sent to several “AIG”
recipients, which denote address indicating groups, or a collection of staffs, units,
or commands represented by plain language address designators, or shorthand
message addresses.®® Consistent with IMO guidance, the warning was issued five
days before the actual events transpired.

63 Id., para. 4.2.2.1.

64 1d., para. 4.2.3.2.

65 MARITIME OPERATIONAL ZONES (Richard Jaques et al. ed., Naval War College, 2006),
Appendix C [Hereinafter MARITIME OPERATIONAL ZONES].

66 An address indicating group (AIG) is a form of military address for a predetermined list
of specific and frequently recurring combinations of addressees. The purpose of AIGs
is to facilitate faster message handling and reduce long lists of recipients by bundling
together the electronic plain language addresses (PLADs) of numerous commands or
units.
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4.31 U.S. Navigational Warnings

Navigational warnings promulgated by the United States in support of the Global
Maritime Distress and Safety System (GMDSS) are issued and categorized by loca-
tion, for example, NAVAREA IV, HYDROLANT [Atlantic Ocean] or HYDROPAC
[Pacific Ocean].

Special Warnings and U.S. Maritime Administration (MARAD) Advisories con-
tain information about potential hazards caused by the global political climate.
Daily memorandums are issued each weekday and contain a summary of all
Broadcast Warnings and Special Warnings promulgated during the past 24-72
hours. The Atlantic Edition contains HYDROLANT and NAVAREA IV Warnings.
The Pacific Edition contains HYDROPAC and NAVAREA XII Warnings. Both edi-
tions include any Special Warnings issued during the same period.%”

The following HYDROPAC warning advises mariners that Iranian naval exer-
cises in the Persian Gulf may potentially disrupt shipping in the Strait of Hormuz
between December 2011 and March 2012.

4.3.1.1 HYDROPAC: Strait of Hormuz—Iranian Naval Exercises

This HYDROPAC warns merchant ships that during Iranian naval exercises from
December 2011 to March 2012 in the Strait of Hormuz, vessels are in danger. In
the past, Iranian naval forces have conducted ship boarding and inspections of
foreign-flagged merchant ships, and particularly ships flying the flag of a Euro-
pean nation, as part of its naval exercises in the Strait.

HYDROPAC WARNINGS
3581/11(62). STRAIT OF HORMUZ

1. REPORTS FROM MARITIME FORCES AND COMMERICAL MARITIME INTERESTS
INDICATE CONCERN WITH THE POTENTIAL FOR LOCALIZED DISRUPTION TO
SHIPPING IN CONJUNCTION WITH FUTURE IRANIAN NAVAL EXERICISES. DUR-
ING PREVIOUS EXERCISES IRANIAN MARITIME FORCES CONDUCTED BOARD-
INGS AND INSPECTIONS OF MERCHANT SHIPS, INCLUDING THOSE FLAGGED
TO EUROPEAN NATIONS. THE POSSIBILITY EXISTS THAT IRAN WILL ATTEMPT
TO CONDUCT BOARDINGS AND INSPECTIONS DURING EXERCISES BETWEEN
DEC 2011 AND MAR 2012. THE MOST LIKELY LOCATION FOR THIS ACTIVITY
WOULD BE IN THE VICINITY OF THE STRAIT OF HORMUZ, PARTICULARLY IN
AREAS CLOSER TO IRANIAN TERRITORIAL WATERS.

2. IF A US FLAG VESSEL IS HAILED FOR BOARDING BY THE IRANIAN NAVY IN
INTERNATIONAL WATERS, THE SHIP’S MASTER SHOULD “PROTEST BUT COM-
PLY,” IF CIRCUMSTANCES WARRANT. [Paragraph Two provides guidance to U.S.-
flagged ships, indicating that boarding should be protested, but not resisted].

3. US FLAG VESSELS ARE ADVISED TO REPORT INCIDENTS TO THE COMUSNAV-
CENT BATTLEWATCH CAPTAIN (MARITIME OPERATIONS CENTER) [contact

67 DEP'T OF DEFENSE, NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY, U.S. NOTICE TO
MARINERS No. 1, Jan. 7, 2012.
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telephone numbers ommitted here]. [Paragraph Three informs U.S.-flagged com-
mercial vessels to report incidents to the Battle Watch Captain at the Maritime
Operations Center of Commander, Naval Forces, U.S. Central Command and the
U.S. Marine Liaison Office, both located in Bahrain.]68

4.312 HYDROLANT: Mediterranean Sea—Hazardous Operations

The United States also uses HYDROPAC and HYDROLANT messages to warn
mariners that U.S. naval forces are on patrol in a heightened defensive posture
as the result of political or military events, such as a heightened risk of terror-
ist attack. The following HYDROLANT message refers to U.S. naval operations
during January 1983 in the eastern Mediterranean Sea, and it requests ships and
submarines to maintain a standoff distance of five nautical miles from U.S. naval
forces.

P 2718457 DEC 83
FM DMAHTC WASHINGTON DC//NVS//
TO AIG FOUR FIVE ZERO ONE

UNCLAS
HYDROLANT 2420/83 (54, 56). MEDITERRANEAN SEA, HAZARDOUS OPERA-
TIONS.

1. HAZARDOUS OPERATIONS WILL BE CONDUCTED BY U.S. NAVAL FORCES IN
THE EASTERN MEDITERRANEAN 30 DEC 83 TO 31 JAN 84 IN AREA BOUND BY
[latitude/longitude coordinates omitted].

2. ALL SURFACE AND SUBSURFACE CRAFT SHOULD ATTEMPT TO AVOID
APPROACHING CLOSER THAN 5 NAUTICAL MILES TO U.S. NAVAL FORCES
WITHIN THE BOUNDED AREA DUE TO POTENTIALLY HAZARDOUS OPERATIONS
BEING CONDUCTED AND HEIGHTENED SECURITY AWARENESS RESULTING
FROM TERRORIST THREATS. ON THEIR PART, U.S. NAVAL FORCES WILL ALSO
ATTEMPT TO AVOID APPROACHING OTHER SURFACE AND SUBSURFACE
CRAFT. IT IS REQUESTED THAT RADIO CONTACT WITH U.S. NAVAL FORCES
BE MAINTAINED ON VHF CHANNEL 16, INTERNATIONAL SAFETY AND CALL-
ING CHANNEL, WHEN WITHIN 5 NAUTICAL MILES OF U.S. NAVAL VESSELS.

3. THIS NOTICE IS PUBLISHED SOLELY TO ADVISE THAT HAZARDOUS OPERA-
TIONS ARE BEING CONDUCTED ON AN UNSCHEDULED BASIS; IT DOES NOT
AFFECT THE FREEDOM OF NAVIGATION OF ANY INDIVIDUAL OR STATE.6?

The notice also makes clear that it constitutes an alert or request, rather than an
order. Ships of all nations are entitled to continue to enjoy their right of freedom
of navigation. In this regard, the notice merely requests that nations avoid U.S.
warships and that they maintain contact on Channel 16 if approaching closer
than five nautical miles. The warning does not indicate that U.S. naval forces will
take automatic defensive action even if a ship disregards the warning. Still, the

68 MARITIME OPERATIONAL ZONES, Appendix C.
69 Id.
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warning helps U.S. forces to sort and better monitor civilian vessels and craft. Not
all merchant ships will comply with the request, and some may not even know
about it. But most ships will comply, and their compliance reduces the number
of suspicious vessels that the naval forces must contend with.

4.31.3 Special Warning: Cuba

Special Warnings are published in U.S. Notice to Mariners No. 1 (NM 1/12) and con-
tain information of general interest not covered by HYDROLANT and HYDROPAC
messages. Transmitted by U.S. Navy and Coast Guard Stations authorized to
broadcast HYDROLANT and HYDROPAC messages, Special Warnings identify
unique risks that may affect maritime shipping. Maritime Administration advi-
sories are also published in NM 1/12 on a weekly basis, and they may be accessed
through the Internet web sites” of the National Geospatial-Intelligence Agency
and the U.S. Maritime Administration.”!

Special Warnings are utilized for a variety of situations, including warning
mariners of actions taken by coastal states to enforce their national sovereignty,
or even excessive maritime claims of national sovereignty, as is the case with
Cuba, immediately below.

Special Warning No. 29. Cuba?

1. Mariners are advised to use extreme caution in transiting the waters surround-
ing Cuba. Within distances extending in some cases upwards of 20 miles from
the Cuban coast, vessels have been stopped and boarded by Cuban authorities.
Cuba vigorously enforces a 12-mile territorial sea extending from straight baselines
drawn from Cuban coastal points. The effect is that Cuba’s claimed territorial sea
extends in many cases beyond 12 miles from Cuba’s physical coastline....

4314 Special Warning: Papua New Guinea—Political Unrest

On May 22, 1990, Papua New Guinea issued a Notice to Mariners, which was re-
circulated by the United States as a Special Warning to alert U.S.-flagged vessels:

Special Warning No. 77. Papua New Guinea—Bougainville Coast

1. Bougainville Island declared unilateral independence from Papua New Guinea on
May 17,1990. The government of Papua New Guinea does not recognize the decla-
ration. Consequently, the political situation may be tense in the future.

70 See, National Geospatial-Intelligence Agency http://msi.nga.mil/NGAPortal/MSI.portal
and U.S Maritime Administration of the Department of Transportation http://marad
.dot.gov.

71 DEP'T OF DEFENSE, NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY, U.S. NOTICE TO
MARINERS No. 1, Jan. 7 2012.

72 1d., para. I-1.5 (Originally published on Mar. 1, 1962, updated Jan. 1, 1982, reviewed
Nov. 9, 1994).
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2. The following Notice to Mariners No. 36/90, issued by the government of Papua

New Guinea, is quoted in its entirety:

Quote. Overseas vessels are advised to stand clear of the islands of Bougainville and
Buka and to remain outside of territorial waters extending 12 nautical miles from
the coast of Bougainville and immediately adjacent islands but excluding Solo-
mon Islands territory, and excluding the groups of islands or atolls known as Feni,
Green, Nuguria, Carteret (Kilinailau), Mortlock (Tauu) and Tasman (Nukumanu).
Any vessel entering the waters adjacent to Bougainville or Buka will be subject
to stop and search powers. This Notice to Mariners is effective immediately (May
22,1990 EST) in respect to overseas shipping. Papua New Guinea coastal vessels
will be restricted as of midnight local time on 20th May 1990. Restrictions will
continue for an indefinite period. Charts affected are [nautical charts identified by
number]. Dept. of Transport. Port Moresby. Papua New Guinea. Unquote

. U.S. mariners are advised to exercise extreme caution in entering and transiting

the waters of Bougainville.”

4.3.1.5 Special Warning: Morocco—Aggressive Maritime Enforcement

On August 31,1990, the United States issued a Special Warning concerning aggres-
sive maritime law enforcement tactics by Moroccan authorities at sea:

Special Warning No. 82. Morocco

1.

U.S. mariners are advised to exercise caution within the territorial waters claimed
by Morocco. Moroccan coastal protection warships, while engaged in anti-drug
smuggling activities or enforcing territorial fishing rights, have been known to
open fire on innocent vessels....7*

4.31.6 Special Warning: Persian Gulf—UN Security Council Enforcement
Action

On February 16, 2001, the United States issued the following Special Warning
relating to coalition maritime interception operations (MIO) enforcement action
against Iraq:

Special Warning No. 115. Persian Gulf

1L

In the Persian Gulf, multi-national naval units continue to conduct a maritime
operation to intercept the import and export of commodities and products to/
from Iraq that are prohibited by UN Security Council Resolutions 661 and 687.

. Vessels transiting the Persian Gulf and Gulf of Oman can expect to be queried

and, if bound for or departing from Iraq or the Shatt-al-Arab waterway, also inter-
cepted and boarded. Safe navigation may require vessels to be diverted to a port
or anchorage prior to conducting an inspection.

. Maritime interception operations in the Red Sea, Strait of Tiran and Strait of Hor-

muz have ceased. Cargo bound for Aqaba or transshipment from Aqaba may be

73 Id. (Originally published by the U.S. Dep't of State, May 25, 1990).
74 1d. (Originally published by the U.S. Dep’t of State, Aug. 31, 1990).
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inspected on shore according to an agreement worked out by the UN Sanctions
Committee and Jordanian authorities.

. Documentation requirements for the naval regime in the Persian Gulf and the

shore-based regime in Aqaba are identical and can be found in the most recent
HYDRPOACS covering the enforcement of UN sanctions against Iraq.

. Stowage and other requirements for vessels transiting the Persian Gulf can also be

found in the most recent HYDROPAC covering the UN sanctions against Iraq.

. Ships, which after being intercepted, are determined to be in violation of UN Secu-

rity Council Resolution 661, will not be allowed to proceed with their planned
transit.

. The intercepting ship may use all available communications, primarily VHF Chan-

nel 16, but including International Code of Signals, flag hoists, other radio equip-
ment, signal lamps, loudspeakers, bow shots, and other appropriate means to
communicate directions to a ship.

. Failure of a ship to proceed as directed will result in the use of the minimum level

of force necessary to ensure compliance.

. Any ships, including waterborne craft and armed merchant ships, or aircraft,

which threaten or interfere with multinational forces engaged in enforcing a mari-
time interception may be considered hostile. ...

4.3.1.7 Special Warning: Sri Lanka—Combating Terrorist Threats

Sri Lanka fought a thirty-year war against the Liberation Tigers of Tamil Eelam
(LTTE). The maritime forces of the LTTE waged an effective insurgency at sea.
On December 1, 1997, the United States issued the following warning to alert
U.S.-flagged ships in the vicinity of Sri Lanka:

Special Warning No. 107. Sri Lanka

1L

Sri Lanka has announced that entrance by unauthorized vessels into the waters
of Palk Strait and the eastern territorial waters of Sri Lanka is prohibited because
of increased acts of terrorism against shipping and Sri Lankan Naval Vessels.
Sri Lanka requires that vessels in the vicinity contact the Sri Lankan Command
(Tel. ...) for authorization if they wish to enter these areas.

. The government also has established a restrictive zone in coastal waters along the

west coast from Kalpitiya to Colombo Port’s southern backwaters. Written permis-
sion from the Sri Lankan Command is required for entry into these waters as well.
Sri Lankan authorities have advised that they will fire on violators.

. The U.S. Embassy in Colombo reports that between July and September 1997, at

least three foreign flag merchant vessels were attacked by the Liberation Tigers of
Tamil Eelam (LTTE). One vessel operating as a passenger ferry off Mannar on the
northwest coast was set on fire and sunk. A second vessel departing north from
the Jaffna Peninsula was hijacked, stripped of equipment, and its crew temporarily
held by the terrorists. One crew member was killed during the hijacking. A third
vessel was loading a mineral cargo off the northeast coast near Pulmoddai when
it was attacked and at least five members of its crew killed.

. Any anti-shipping activity should be reported to NGA NAVSAFETY, U.S. State

Department, or the nearest U.S. Consulate. Refer to NGA Pub. 117, Chapter 4, for

75 1d., at para. I-1.7 (Originally published by the U.S. Dep't of State, Feb. 16, 2001).
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instructions on filing a Ship Hostile Action Report (SHAR) or Anti-Shipping Activ-
ity Message (ASAM)....76

4.31.8 Special Warning: Yemen—Threats to U.S. Citizens

On October 13, 2000, the United States issued the following Special Warning
concerning Islamic extremists fighting the government and foreign nationals and
interests inside Yemen:

Special Warning No. 113. Yemen

1. The level of risk for foreigners in Yemen remains high. On 12 October 2000, several
U.S. citizens were killed and many more were injured in an incident involving
a U.S. Navy ship in the port of Aden, Yemen in what may have been a terrorist
attack. An explosion in the morning of 13 October 2000 caused minor damage to
the British Embassy in Sana’a, Yemen and no casualties. While U.S. and Yemeni
officials are still cooperating closely to determine the cause of the tragic explo-
sion, the investigation has only started. Under these circumstances, U.S. mariners
should avoid Yemeni ports for the present.

2. In light of this and other recent events, the U.S. Department of State warns U.S.
citizens to defer travel to Yemen. U.S. citizens should exercise a very high level of
caution and should only travel between cities by air or with an armed escort. They
should register with the U.S. Embassy in Sana’a and remain in contact with the
Embassy for updated security information at [telephone numbers].””

4.3.1.9 Special Warning: Iran—Danger to Shipping

Special Warnings may be temporary, or remain in effect for years. This Special
Warning concerning Iran, originally issued on February 5, 2001, was still in effect
on January 7, 2012:

Special Warning No. 114. Iran

1. Mariners are advised to exercise extreme caution when transiting the waters of
the North Persian Gulf.

2. Iranian-flag speedboats and patrol craft operating in Iranian and international
waters have boarded vessels and demanded payment before the vessels are
allowed to proceed.

3. Mariners should exercise extreme caution and vigilance when operating in this
area, and should obtain and evaluate current warning information broadcasted by
the National Geospatial-Intelligence Agency (NGA) via HYDROPAC broadcasts.

4. Any anti-shipping activity should be reported to NGA NAVSAFETY Bethesda
MD ([telephone and e-mail contacts] via Ship Hostile Action Report (SHAR)
procedures,’® or directly to the U.S. State Department, or nearest U.S. Embassy
or Consulate.

76 1d., para. I-L.6 (Originally published by the U.S. Dep’t of State, Dec. 1, 1997).
77 1d., para. I-1.7 (Originally published by the U.S. Dep’t of State, Oct. 13, 2000).
78 See, NAT'L GEOSPATIAL AGENCY, RADIO NAVIGATION AIDS, PUB. 117, Chapter 4 (2005).
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5. The publication of this notice is solely for the purpose of advising U.S. mariners
of information relevant to navigation safety, and in no way constitutes a legal
recognition by the United States of the validity of any foreign rule, regulation, or
proclamation so published.”™

4.3.1.10 Special Warning: Sierra Leone—Dangerous Port

On March 16, 2001, the United States issued this Special Warning concerning a
lack of adequate port security in Freetown, Sierra Leone:

Special Warning No. 119. Sierra Leone

1. Mariners are strongly advised not to use any ports in Sierra Leone except for the
port of Freetown, which is currently considered to provide safe harborage. Mari-
ners should note that the Department of State warns U.S. citizens against travel
to Sierra Leone. Although the security situation in Freetown has improved some-
what, areas outside the capital are still very dangerous.

2. The Department of State has terminated the ordered departure status of U.S.
Government personnel in non-emergency positions. However, the U.S. Embassy
in Freetown currently operates with a reduced staff. Only emergency consular
services to U.S. citizens are available, and the Embassy’s ability to provide these
services is limited. U.S. citizens in Sierra Leone should review their own personal
security situations in determining whether to remain in the country.8¢

4.3.1.11 Special Warning: United States—Worldwide Defensive Measures

On November 16, 2001, the United States issued this worldwide Special Warning to
U.S. mariners and ships, warning of heightened political instability and increased
risk of terrorist attack, just two months after Islamic extremists destroyed the
World Trade Center and flew a passenger aircraft into the Pentagon, killing nearly
3,000 people. The Special Warning reminds commercial vessels that U.S. naval
forces operate on alert and are taking “defensive precautions” in force protection:

Special Warning No. 120. Worldwide.

1. Due to recent events in the Middle East and the American homeland, U.S. forces
worldwide are operating at a heightened state of readiness and taking additional
defensive precautions against terrorist and other potential threats. Consequently,
all aircraft, surface vessels, and subsurface vessels approaching U.S. forces are
requested to maintain radio contact with U.S. forces on Bridge-to-Bridge Chan-
nel 16, international air distress (121.5 MHz VHF) or MILAIR distress (243.0 MHz
UHF).

79 DEP'T OF DEFENSE, NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY, U.S. NOTICE TO
MARINERS No. 1, Jan. 7, 2012, para. I-1.7 (Originally published by the U.S. Dep't of State,
Feb. 5, 2001).

80 Id., para. I-1.8 (Originally published by the U.S. Dep’t of State, Mar. 16, 2001).
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2. US. forces will exercise appropriate measures in self-defense if warranted by the
circumstances. Aircraft, surface vessels, and subsurface vessels approaching U.S.
forces will, by making prior contact as described above, help make their intentions
clear and avoid unnecessary initiation of such defensive measures.

3. U.S. forces, especially when operating in confined waters, shall remain mindful of
navigational considerations of aircraft, surface vessels, and subsurface vessels in
their immediate vicinity.

4. Nothing in the special warning is intended to impede or otherwise interfere with
the freedom of navigation or overflight of any vessel or aircraft, or to limit or
expand the inherent self-defense rights of U.S. forces. This special warning is pub-
lished solely to advise of the heightened state of readiness of U.S. forces and to
request that radio contact be maintained as described above.8!

4.3.1.12 Special Warning: Persian Gulf—Military Operations

On March 20, 2003, the United States issued this Special Warning, which accounts
for a large international naval coalition staging in the Persian Gulf. The coalition
naval forces are in a higher state of readiness, and the Special Warning cautions
civilian vessels and aircraft to avoid approaching the warships:

Special Warning No. 121. Persian Gulf

1. Coalition naval forces may conduct military operations in the Eastern Mediter-
ranean Sea, Red Sea, Gulf of Aden, Arabian Sea, Gulf of Oman, and Arabian Gulf.
The timely and accurate identification of all vessels and aircraft in these areas are
critical to avoid the inadvertent use of force.

2. All vessels are advised that Coalition naval forces are prepared to exercise
appropriate measures in self-defense to ensure their safety in the event they are
approached by vessels or aircraft. Coalition forces are prepared to respond deci-
sively to any hostile acts or indications of hostile intent. All maritime vessels or
activities that are determined to be threats to Coalition naval forces will be sub-
ject to defensive measures, including boarding, seizure, disabling or destruction,
without regard to registry or location. Consequently, surface vessels, subsurface
vessels, and all aircraft approaching Coalition naval forces are advised to maintain
radio contact on Bridge-to-Bridge Channel 16, international air distress (121.5 MHz
VHF) or military air distress (243.0 MHz UHF).

3. Vessels operating in the Middle East, Eastern Mediterranean Sea, Red Sea, Gulf of
Oman, Arabian Sea, and Arabian Gulf are subject to query, being stopped, boarded
and searched by US/Coalition warships operating in support of operations against
Iraq. Vessels found to be carrying contraband bound for Iraq or carrying and/or
laying naval mines are subject to detention, seizure and destruction. This notice
is effective immediately and will remain in effect until further notice.52

81 Id., para. I-1.9 (Originally published by the U.S. Dep’t of State, Nov. 16, 2001).
82 Id., para. I-1.9 (Originally published by the U.S. Dep’t of State, Mar. 20, 2003).
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43113 Special Warning: East Africa—Terrorist Threat

On March 11, 2005, the United States issued this Special Warning to relay infor-
mation concerning planning for a terrorist attack against Western ships in East
Africa. Although the Warning lacks specific detail, it provides a reminder to civil-
ian ships to remain vigilant:

Special Warning No. 122. East Africa

As of early 2005, the United States Government has received unconfirmed infor-
mation that terrorists may attempt to mount a maritime attack using speedboats
against a Western ship possibly in East Africa. This information is unconfirmed and
the United States is not aware of additional information on the planning, timing, or
intended targets of the maritime attack.83

4.3.1.14 Special Warning: Yemen—Terrorist Threat

On November 16, 2010, the United States issued a Special Warning concerning
Yemen-based Islamic extremists who were planning attacks in the region, and
the continuing risk of Somali pirates attacking ships in the Gulf of Aden and the
Red Sea:

Special Warning No. 125. Worldwide

1. The Department of State warns U.S. citizens of the high security threat level in
Yemen due to terrorist and recommends postponing non-essential to Yemen. The
level of risk for foreigners in Yemen remains high. A recent body of information
suggests that Yemen based extremists are planning an attack against port facilities,
commercial or transiting warships. Although it is unclear exactly how the Yemen
based extremists intend to conduct an attack, it may be similar in nature to the
attack against the USS Cole in October 2000 or the M/V Limburg in October 2002,
where a small to mid-size boat laden with explosives was detonated in the vicinity
of the targeted ships. However, it cannot be ruled out that the extremists may be
capable of other more sophisticated methods of targeting, such as the use of mor-
tars or projectiles to target ships such as the missiles used to unsuccessfully strike
a navy ship in Jordan in 2005. Although the time and location of such an attack
is unknown, it is likely that ships in the Bab-al-Mandeb Strait, Southern Red Sea,
and the Gulf of Aden along the coast of Yemen, as well as in associated ports or at
offshore facilities are at the greatest risk of becoming targets of such an attack.

2. Travel by boat through the Red Sea or near the Socotra Islands in the Gulf of
Aden also presents a continuing high risk of pirate attacks. In 2009, over 70 ves-
sels were reportedly attacked. Since the beginning of 2010, four vessels reportedly
have been seized in the area, one released in February. As of 15 March 2010, nine
vessels and crew were being held for ransom, in addition to a British couple that
was abducted from their yacht. .. .84

83 Id.,, para. I-1.9 (Originally published by the U.S. Dep’t of State, Mar. 11, 2005).
84 1Id., paras. L.1.10-.11 (Originally published by the U.S. Dep’t of State, Nov. 16, 2010).
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43115 Special Warning: Somalia—Piracy

On November 11, 2005, the United States issued a Special Warning concerning
the risk of piracy off the coast of Somalia after the luxury cruise ship Seabourn
Spirit was attacked by Somali pirates. When this Special Warning was issued,
Somali pirates threatened the area of the Somali Basin immediately along the
coast of East Africa. By 2010, pirates were attacking ships as far as the Lakshad-
weep Islands off the coast of India.

Special Warning No. 123. Somalia

1. Due to continuing conditions of armed conflict and lawlessness in Somalia and
waters off its coast, mariners are advised to avoid the Port of Muqdisho (Moga-
dishu) and to remain at least 200 nautical miles distant from the Somali coast.
The U.S. Government does not have an Embassy in Somalia and cannot provide
services to U.S. citizens.

2. Recent vessel hijackings off the east coast of Somalia demonstrate that pirates
are able to conduct at sea hijackings from as far south as Kismaayo (Chisimayu)
(00-22S)—though vessels are advised to transit no closer than 02-00S—to as far
north as Eyl (08-00N), and out to a distance of 170 miles. The first known attempt
to hijack a cruise vessel occurred in November 2005 [the attack on the luxury
cruise ship Seabourn Spirit]. All merchant vessels transiting the coast of Somalia,
no matter how far offshore, should increase antipiracy precautions and maintain a
heightened state of vigilance. Pirates are reported to have used previously hijacked
ships as bases for further attacks.

3. Another reported pirate tactic has been to issue a false distress call to lure a ship
close inshore. Therefore, caution should be taken when responding to distress
calls keeping in mind it may be a tactic to lure a vessel into a trap.

4. Victimized vessels have reported two to three (2-3) speedboats measuring six to
nine meters... in length. Each vessel has a crew of three to six...armed men with
AK-47s and shoulder launched rockets, which are opening fire on vessels in broad
daylight in order to intimidate them into stopping.

5. To date, vessels that increase speed and take evasive maneuvers avoid board-
ing while those that slow down are boarded, taken to the Somali coastline, and
released after successful ransom payment, often after protracted negotiations of
as much as 11 weeks.85

4.3.2 U.S. Maritime Administration Advisories

The U.S. Maritime Administration is an agency within the Department of Trans-
portation. Maritime Administration (MARAD) Advisories are designed to rapidly
disseminate information on government policy, danger and safety issues pertain-
ing to vessel operations, as well as other timely maritime matters.

85 Id., para. I-1.10 (Originally published by the U.S. Dep't of State, Nov. 11, 2005).
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4.3.2.1 Reporting Terrorist Incidents

MARAD Advisory No. 05-01 of July 22, 2005, provides U.S. reporting requirements
for attacks (“hostile actions”) directed against U.S. maritime shipping.

MARAD ADVISORY NO. 05-01 (221817Z JUL 05)

SUBJECT: THREAT INFORMATION AND MARITIME INDUSTRY REPORTING OF
SUSPECTED/ACTUAL TERRORIST INCIDENTS

TO: OPERATORS OF U.S. FLAG AND EFFECTIVE U.S. CONTROLLED VESSELS AND
OTHER MARITIME INTERESTS

1. The Coast Guard’s National Response Center (NRC) should be notified of any
suspected domestic terrorist incident, particularly those affecting transportation
systems in addition to oil and hazardous substance releases. ...

2. Hostile actions directed at merchant shipping are a present and growing problem.
These hostile actions include piracy, theft and terrorism. In order to establish a
reliable database of incidents to define the area and degree of the problem, a data-
base has been instituted by the National Geospatial-Intelligence Agency (NGA) as
the Anti-Shipping Activity Messages (ASAM) file. This file can be accessed via the
Internet at NGA’s Maritime Safety Web site: [http://msi.nga.mil/NGAPortal/MSI
.portal]. Another excellent threat assessment report produced weekly by the
Office of Naval Intelligence (ONI) is the ONI Worldwide Threat to Shipping. This
report is also available on the NGA Web site.

3. NGA has also established Ship Hostile Action Report (SHAR) procedures to
rapidly disseminate information within the U.S. Government on hostile actions
against U.S. merchant ships.86

4. It should be noted that neither the ASAM nor SHAR reports are a distress message.
U.S. and effective U.S. controlled (EUSC) vessels under attack or threat of attack
may request direct assistance from U.S. naval forces....

5. All U.S.-flag vessels required by MARAD regulation, agreement, or those who vol-
untarily file Amver8” position reports, are reminded of the importance in filing
voyage and update reports. Those ships operating in the north Arabian Sea, Gulf
of Oman, Persian Gulf, Gulf of Aden, Red Sea and the Suez Canal are reminded to
file Amver position update reports every 24 hours rather than every 48 hours.

4.3.2.2 Regional Terrorist and Piracy Threat

Similarly, MARAD Advisory No. 10-03 of March 9, 2010, warns vessels transiting
the Strait of Bab el Mandeb, the Red Sea, and the Gulf of Aden near the coast of
Yemen to be alert to the threat posed by Islamic terrorists and Somali pirates.

86 Procedures for sending SHAR reports are detailed in NGA PUBLICATION 117, RADIO
NAVIGATIONAL AIDs 4-15 (National Geospatial-Intelligence Agency, 2005).

87 Note: AMVER is a worldwide voluntary vessel reporting system operated by the U.S.
Coast Guard to promote safety of life and property at sea. AMVER’s mission is to
quickly provide search and rescue authorities, on demand accurate information on the
positions and characteristics of vessels near a reported distress.” See, UNITED STATES
CoAST GUARD, AMVER SHIP REPORTING SYSTEM MANUAL 2 (rev. ed., Jan. 2005).
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MARAD ADVISORY NO. 10-03 (091953Z MAR 10)

SUBJECT: VESSELS TRANSITING THE BAB-AL-MANDEB STRAIT, RED SEA, AND
THE GULF OF ADEN ALONG THE COAST OF YEMEN

1. This MARAD advisory provides guidance for vessels transiting the Bab-al-Mandeb
Strait, Red Sea and the Gulf of Aden along the coast of Yemen.

2. Information suggests that Al-Qaeda remains interested in maritime attacks in the
Bab-al-Mandeb Strait, Red Sea and the Gulf of Aden along the coast of Yemen.
Although it is unclear how they would proceed, it may be similar in nature to the
attack against the USS Cole in October 2000 or the M/V Limburg in October 2002,
where a small to mid-size boat laden with explosives was detonated in the vicinity
of the targeted ships. However, it cannot be ruled out that the extremists may be
capable of other more sophisticated methods of targeting, such as the use of mis-
sile or projectiles to target ships such as the mortars used to target a navy ship in
Jordan in 2005. Although the time and location of such an attack is unknown, it is
likely that ships in the Bab-al-Mandeb Strait, Red Sea and the Gulf of Aden along
the coast of Yemen are at the greatest risk of becoming targets of such an attack.

3. All vessels transiting the waters in the vicinity of Yemen are urged to operate
at a heightened state of readiness and should maintain strict 24-hour visual and
radar watches and regularly report their position/course/speed to the UK Mari-
time Trade Operations (UKMTO Dubai). Vessels are at greatest risk in areas of
restricted maneuverability and while in port or at anchor.

4. Merchant vessels are requested to report any suspicious activity to the UKMTO...
IMB Piracy Reporting Centre (PRC) ... and Maritime Security Centre, Horn of Africa
(MSCHOA)... .[contact details provided for UKMTO, IMB PRC, and MSCHOA].

4.3.2.3 Vessels Transiting High Risk Waters (HRW)—Maritime Piracy

This MARAD advisory was issued on March 29, 2010, and provides guidance to
vessels transiting the high-risk waters of the Gulf of Aden, Red Sea, the Indian
Ocean and waters off the Horn of Africa (Somalia).

MARAD ADVISORY NO. 10-06 (291725Z MAR 10)
SUBJECT: GUIDANCE TO VESSELS TRANSITING HIGH RISK WATERS

6. The Maritime Security Centre, Horn of Africa (MSC-HOA), run by the European
Union Naval Force (EUNAVFOR) is a coordination center tasked to safeguard mer-
chant shipping operating in the region by preventing and deterring acts of piracy
in the Gulf of Aden (GOA), off the Horn of Africa and in the Somali basin. Vessels
should register for access to the MSCHOA website at [http://www.mschoa.org/.
This site provides information and guidance for the shipping community transit-
ing the high-risk waters.

7. Combined Maritime Forces (CMF), in cooperation with the European Union Naval
Force (EUNAVFOR) Atalanta and the United Kingdom Maritime Trade Office
(UKMTO), established the Internationally Recommended Transit Corridor (IRTC)
through the GOA. This revised corridor was intended to de-conflict commercial
transit traffic with Yemini fishermen, provide a measure of traffic separation and
allow maritime forces to conduct deterrent operations in the GOA with a greater
degree of flexibility. Detailed information on the IRTC can be found at http://
www.mschoa.org/. CMF established the Maritime Security Patrol Area (MSPA) in


http://www.mschoa.org
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http://www.mschoa.org/
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the region. The MSPA was established in support of the International Maritime
Organization’s (IMO) ongoing efforts to ensure the safety of ships and mariners at
sea. The MSPA is a naval military term for use by warships when communicating
with each other positioned to maximize deployment of available forces in areas
of high risk. Coalition forces patrol the MSPA on a routine basis. Neither the IRTC
nor MSPA are marked or defined by visual navigational means. The IRTC is not
intended to be a dedicated traffic separation scheme.

. In accordance with the MARSEC Directive and Port Security Advisory (PSA) 2-09,

unless otherwise directed or advised by on-scene military forces, all U.S. flag ships
navigating through the GOA shall plan voyages using the IRTC and follow the
GOA Group Transit (GT) if speed ranges from 10 to 18 knots. Vessels that make
less than 10 knots shall contact UKMTO for routing guidance. Information on
IRTC and GOA GT can be found on the Maritime Security Centre-Horn of Africa
(MSC-HOA) web site.

. In addition to communications required by the Coast Guard MARSEC Directive,

masters should remain in contact with UKMTO and the United States Maritime
Liaison Office (MARLO) to the maximum extent possible. The EU has estab-
lished a web-based resource for ships to receive the latest alerts and to register
vessels prior to transiting high-risk areas in the region. In accordance with the
MARSEC Directive, owners and operators of U.S. flag vessels that operate in the
HOA/GOA shall register with the MSC-HOA, at www.mschoa.org. Additionally,
they shall establish contact by e-mail or phone with UKMTO at ukmto@eim.ae.
In accordance with the U.S. Coast Guard MARSEC directive [104-6], U.S. flag ves-
sels that operate in high-risk waters must consider supplementing vessel’s crew
with armed or unarmed security personnel. If transiting the HOA/GOA, all ves-
sels shall supplement vessel's crew with armed or unarmed security personnel
based on a piracy-specific vessel threat assessment conducted by the operator.
Supplemental security personnel should meet the minimum training require-
ments and guidelines set forth in PSA (5-09) (Rev. 1).88

In accordance with the U.S. Coast guard MARSEC Directive and PSA 2-09,89 as
soon as the master thinks a threat is developing, [she should] contact UKMTO
[by phone].... If attacked or boarded, masters should activate the Ship Security
Alert System (SSAS). Broadcast attacks immediately on all available radio circuits,
adjust speed and maneuver and activate all available defensive measures. Do not
immediately surrender upon approach of suspected pirate boats. Attacks have
been thwarted in many cases where defensive measures were used and the ves-
sels became difficult targets. An attack has even been successfully thwarted when
pirates were able to board a ship but were unable to gain access to the superstruc-
ture due to the careful preparations of the crew in securing all access points.

88 U.S. CoAST GUARD PORT SECURITY ADVISORY 5-09 MIMIMUM GUIDELINES FOR CON-
TRACTED SECURITY SERVICES IN HIGH Risk WATERS, May 12, 2010 (requirements for
contracted security, including vetting qualifications, and training).

89 U.S. COAST GUARD PORT SECURITY ADVISORY 2-09, PORT SECURITY ADVISORY RELATED
TO THE RELEASE OF MARSEC DIRECTIVE 104-6 (SERIES): GUIDELINES FOR U.S. VESSELS
OPERATING IN HIGH RisKk WATERS, Rev. 3, Jan. 2011.
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12. Additional guidance regarding practices recommended for mariners operating in
vicinity of high-risk areas has been published by IMO revised Maritime Safety
Committee (MSC) circulars....

13. All vessels are advised to check in with UKMTO at least 96 hours prior to entering
the IRTC through the GOA. Check in again upon entering the corridor and check
out upon exiting the corridor. While in high-risk waters off the Horn of Africa
it is recommended to report vessel positions to UKMTO a minimum of every

six hours.
14. The following is the UKMTO report format:
a. Ship name:
b. IRCS:
c. IMO #:
d. Cargo:
e. Last port:
f. Noon position (GMT):
g. Next port:
h. Additional ports:
i. Security team aboard (y/n):
j- Reporting via AMVER?:
k. Publication 117 aboard?:
1. Present position:

15. Escort service may be requested for vessels by contacting MARLO Bahrain, phone:
[number provided] or by e-mail: marlo.bahrain@me.navy.mil.

16. If attacked or boarded by pirates, communications must be limited to distress
calling and response coordination per the vessel security plan. In accordance
with the MARSEC Directive and PSA 2—-09, information about the vessel’s move-
ment, capabilities or the incident itself should be considered sensitive security
information and should not be released to family, friends or the media....

Finally, MARAD Advisories may be used to provide information on specific
threats to vessels transiting high-risk waters. In this August 31, 2011 Advisory,
international shipping and pleasure craft (yachts) are warned of the use of auto-
matic weapons and rocket propelled grenades, and the annual rhythm of attack,
which is set by the Indian Ocean monsoon.

MARAD ADVISORY NO. 11-05 (311400Z AUG 11)

SUBJECT: VESSELS TRANSITING THE HIGH-RISK WATERS (HRW) OF THE GULF
OF ADEN (GOA), RED SEA, INDIAN OCEAN, ARABIAN SEA AND WATERS OFF THE
HORN OF AFRICA (SOMALIA)

1. This MARAD Advisory provides information on the risk to vessels transiting the
high risk waters (HRW) of the Gulf of Aden (GOA), Red Sea, Indian Ocean, Ara-
bian Sea and waters off the Horn of Africa (Somalia).

5. Pirates are attacking vessels, including yachts and other non-commercial vessels—
such as sailboats, in the Gulf of Aden, Arabian Sea, Indian Ocean, Southern Red
Sea, and Mozambique Channel. Pirates are firing automatic weapons and rocket
propelled grenades (RPGs) in an attempt to board and hijack vessels. If an attack
is successful and the vessel is hijacked, pirates direct vessels to the Somali coast
and thereafter demand ransom for the safe release of vessels and crew. Pirates
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use hijacked fishing and merchant vessels to conduct piracy operations as mother
vessels to sail far from the Somali coast to attack and hijack vessels in transit or
at anchor. Smaller skiffs are launched from the pirate mother vessel to attack tar-
geted vessels.

. Recent attacks in the Southern Red Sea and to a ship at anchor in Oman should

serve to warn all vessels operating in the HRW that the pirates have and will con-
tinue to adapt to ship protection measures. The transition between monsoon sea-
sons between Oct thru Nov will be more favorable for pirate skiff attacks. Masters
and operators should anticipate attacks that may vary from past tactics. In light of
the extension of the threat to ports and territorial waters, masters and operators
are advised to maintain all applicable defensive and protective measures that are
legally permissible during the vessel’s time in port or at anchor.

. Transit by yachts and privately owned sailing vessels through HRW is extremely

hazardous, and may result in capture by pirates. The Coast Guard advises against
all operation of, or travel by, yacht and pleasure craft in HRW. Vessels that make
this passage despite this warning should make contact in advance with the naval
authorities. In addition, American citizens aboard should inform the nearest U.S.
embassy or consulate of their plans to transit the area and/or update their infor-
mation via the Smart Traveler Enrollment Program (STEP) on www.travel.state
.gov.... If you are due to travel the area of high threat, please inform MSCHOA by
emailing postmaster@mschoa.org, with the subject line “yacht vessel movement.”

4.3.2.4 Japan Tsunami Radiological Threat and Debris Field

Advisories also are used to warn mariners of impending safety issues. Excerpts
below are reproduced from MARAD Advisory No. 11-03 of June 8, 2011, and Advi-
sory 11-06 of September 23, 2011, concerning the devastating earthquake and tsu-
nami that struck Japan on March 11, 2011. The two advisories warn shipping of
the potential radiological threat and debris field in the Pacific Ocean following
the 9.0 Earthquake and tsunami:

MARAD ADVISORY NO. 11-03 (081036Z JUN 11)

SUBJECT: UPDATE TO VESSELS TRANSITING TO OR FROM JAPAN OR IN WATERS
IN THE VICINITY OF HONSHU

1

This MARAD Advisory updates guidance to vessels transiting to or from ports in
Japan or in waters in the vicinity of the northeast coast of the island of Honshu and
cancels advisory 2011-02.

. Mariners are advised to continue to monitor and comply with NAVTEX and

NAVAREA XI warnings issued for Japanese waters.

. Operators and mariners are also advised to review and follow the radiological

information on ports and maritime transportation provided on the government
of Japan’s (GOJ) Ministry of Land, Infrastructure, Transport, and Tourism (MLIT)
website: http://www.mlit.go.jp. Mariners should keep abreast of information being
provided by the government of Japan relating to any further potential impacts.

. Vessels that enter into the Japanese defined “Restricted Area” may be subject to

additional screening by the USCG if the U.S. is their first port call after departing
the restricted area.
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MARAD ADVISORY NO. 11-06 (232239Z SEP 11)

SUBJECT: UPDATE TO VESSELS TRANSITING TO OR FROM JAPAN OR IN WATERS
IN THE VICINITY OF HONSHU

1. This MARAD Advisory provides guidance to vessels transiting the North Pacific
Ocean from Japan to the U.S. west coast.

3. The 9.0 magnitude earthquake that occurred March 11, 2011 off the east coast of
Honshu Japan resulted in a debris field in the North Pacific Ocean.

4. Possible marine debris types include derelict vessels, fishing nets and floats, lum-
ber, cargo containers, and household goods. Because different debris types move
with currents or winds differently, the debris may be dispersed over a very broad
area between Japan and the U.S. west coast. Some general information is available
at website http://marinedebris.noaa.gov/info/japanfags.html.

5. U.S.-flag operators with ships transiting the subject area should advise such vessels
to remain vigilant and to monitor all sources of available information affecting
safe and secure navigation in this area.

6. Significant debris sightings can be reported to mdsightings@gmail.com. Please
indicate if information can be displayed on public website....

4.4 AERONAUTICAL INFORMATION SERVICES

States also issue warning areas to alert civil aviation to potential hazards that can
result from military operations and exercises. These warning areas are designed to
help fulfill the duty owed by governments to exercise due regard for the safety of
civil aviation. Matters affecting safety of civil aviation are governed by the Conven-
tion on International Civil Aviation (Chicago Convention).%° The Chicago Convention
established the International Civil Aviation Organization to promote cooperative
regulation of commercial aviation.

441 ICAO Aeronautical Information Service

The objective of the ICAO Aeronautical Information Service is “to ensure the flow
of information/data necessary for the safety, regularity and efficiency of inter-
national air navigation.”! Information and data is particularly important with
the “implementation of area navigation (RNAV),%2 performance-based navigation

90 INT’L CIVIL AVIATION ORG., CONVENTION ON INTERNATIONAL CIVIL AVIATION, ANNEX 15,
INTERNATIONAL STANDARDS AND RECOMMENDED PRACTICES, AERONAUTICAL INFORMA-
TION SERVICES (13th ed. July 2010) [Hereinafter AERONAUTICAL INFORMATION SERVICES].

9 Id., at 1-1.

92 Area Navigation (RNAV) uses Instrument Flight Rules to permit aircraft to choose any
desired course within the parameters of a station-referenced network of navigation
signals from beacons, rather than navigating strictly from beacon to beacon. Area Navi-
gation was developed in the 1960s and called Random Navigation, hence the acronym,
RNAV. See, AERONAUTICAL INFORMATION SERVICES, at 2-2. RNAV was developed to
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(PBN),?3 airborne computer-based navigation systems and data link systems.”%4
Corrupted or erroneous data or information can reduce the safety of air
navigation.%> Consequently, the Aeronautical Information Service establishes
uniform and consistent provisions for aeronautical information.

Under Chapter 5 of the Aeronautical Information Service, a notice to airmen

(NOTAM)% shall be issued whenever one of the following events is of direct
operational significance to civil aviation:

93

94
95
96

97
9

®

99

... establishment, closure, or significant change in:

« closure of aerodromes or runways;

« operation of aeronautical services;%”

« electronic and other aids to air navigation;

o visual aids;

aerodrome lighting systems;

« procedures for air navigation services;

« maneuvering area;

« availability of fuel, oil and oxygen;

« search and rescue facilities and services;

¢ hazard beacons;

« hazards affecting air navigation (e.g. military exercises);

« prohibited, restricted, or danger areas;

« areas, routes, or indicators;

« aerodrome rescue and fire-fighting;

o hazardous conditions due to snow, slush, ice or water on the movement area;%8
outbreaks of epidemics;

forecasts of solar cosmic radiation;

volcanic activity and horizontal and vertical extent of volcanic ash cloud;®
« release into the atmosphere of radioactive materials or toxic chemicals;

permit greater lateral freedom and make more complete use of airspace. GPS, LORAN,
Inertial Navigation Systems, and other systems provide RNAV capability.
Performance-based Navigation (PBN) is a navigational framework that uses RNAV and
Required Navigation Performance (RNP), which is onboard performance monitoring
and alerting capabilities. The RNP increased the pilot’s situational awareness. PBN is
used as a framework for airspace design and implementation of obstacle clearance or
closer routing without the need for air traffic control. See, FED. AVIATION ADMIN., FACT
SHEET—NEXTGEN GOAL: PERFORMANCE-BASED NAVIGATION: RNAV AND RNP EvoLu-
TION THROUGH 2025, Apr. 24, 2009.

AERONAUTICAL INFORMATION SERVICES, at 1-1.

Id.

NOTAMs are defined as notices “concerning the establishment, condition or change in
any aeronautical facility, service, procedure or hazard...” affecting flight operations.
Id., at 2-5.

Id., at 5-1, 2. These capabilities include AGA, AIS, ATS, COM, MET, and SAR.
Preferably, notification is made using SNOWTAM format in Appendix 2, AERONAUTICAL
INFORMATION SERVICES, or in the NOTAM Code, INT'L CIvIL AVIATION ORG. Doc 8400,
PROCEDURES FOR AIR NAVIGATION SERVICES (7th ed. July, 2007) and plain language.
Preferably, notification is made using ASHTAM format in Appendix 3, AERONAUTICAL
INFORMATION SERVICES, or in the NOTAM Code, INT'L CIvIL AVIATION ORG. Doc 8400,
PROCEDURES FOR AIR NAVIGATION SERVICES (7th ed. July, 2007) and in plain language.
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o humanitarian relief missions, such as those undertaken under the auspices of
United Nations.100

Notice to Airmen are issued promptly when the “information to be distrib-
uted is of a temporary nature and of short duration or when operationally sig-
nificant permanent changes, or temporary changes of long duration are made
at short notice, except for extensive text and/or graphics.”®! Information of
short duration containing extensive text and/or graphics is published as an AIP
Supplement.102

4.4.2 U.S. Notice to Airmen (NOTAM)

Air navigation services and procedures in the United States are regulated by
Federal Aviation Administration (FAA) orders,'® the FAA Notice to Airmen
(NOTAM) Domestic/International,’4 and the FAA Aeronautical Information
Manual (AIM).1%5 Guidance on the U.S. NOTAM System is provided in Section 1
of Chapter 5 of the AIM.

Tracking ICAO’s AIS, U.S. NOTAMs include “[t]ime critical aeronautical infor-
mation [that could affect a pilot’s decision making], which is of either a tem-
porary nature or not sufficiently known in advance to permit publication on
aeronautical charts....”1%6 Such information includes “airport or aerodrome pri-
mary runway closures, taxiways, ramps, obstructions, ... changes in the status of
navigational aids, [and] radar service availability. . .."07

The FAA classifies NOTAMs into four categories: NOTAM (D) or distant, Flight
Data Center (FDC) NOTAMs, Pointer NOTAMs, and Military NOTAMs. NOTAM
(D)s are distributed automatically via the Service A telecommunications system
“for all navigational facilities that are part of the National Airspace System (NAS),
all public use airports, seaplane bases, and heliports listed in the Airport/Facility
Directory (A/FD).”198 NOTAM (D) information includes “taxiway closures, per-
sonnel and equipment near or crossing runways, and airport lighting aids that
do not affect instrument approach criteria, such as VASI [visual approach slope

100  AERONAUTICAL INFORMATION SERVICES, at 5-1, 2.

101 Id

102 1d,, at 4-4.

103 U.S. Department of Transportation, Federal Aviation Administration Order 7930.2M
(Change 1 Incorporated), Notices to Airmen (NOTAMS), Sept. 25, 2008.

104 U.S. Department of Transportation, Federal Aviation Administration, Notices to Air-
men Domestic/International, Jan. 12, 2012.

105 U.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISITRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Ch. 5, Air Traffic Procedures.

106 Td., para. 5-1-3(a).

107 Id

108 Id., para. 5-1-3(b)(1).
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indicator].”199 NOTAM (D)s will have one of the keywords contained in Table 4.1
as the first part of the text after the location identifier:

Table 4.1. Notice to Airmen D (NOTAM D) Key Word Indicators

Keyword Definition

RWY Runway

Example ABC XX/XXX ABC RWY 3/21 CLSD

TWY Taxiway

Example ABC XX/XXX ABC TWY F LGTS OTS

RAMP Ramp

Example ABC XX/XXX ABC RAMP TERMINAL EAST SIDE CONSTRUCTION

APRON Apron

Example ABC XX/XXX ABC APRON SW TWY C NEAR HANGARS CLSD

AD Aerodrome

Example ABC XX/XXX ABC AD ABN OTS

OBST Obstruction

Example ABC XX/XXX ABC OBST TOWER 283 (246 AGL) 2.2 S LGTS OTS (ASR
1065881) TIL 1003282300

NAV Navigation

Example ABC XX/XXX ABC NAV VOR OTS

COM Communications

Example ABC XX/XXX ABC COM ATIS OTS

SvC Services

Example XX/XXX ABC SVC JET FUEL UNAVBL TIL 1003291600

AIRSPACE Airspace

Example ABC XX/XXX ABC AIRSPACE AIRSHOW ACFT 5000/BLW 5 NMR

AIRPORT AVOIDANCE ADZD TIL 1003152200

U Unverified Aeronautical Information™

(for use only where authorized by Letter of Agreement)
o Other Aeronautical Information™
109 [d.

110 Unverified Aeronautical Information can be movement area or other information

m

received that meets NOTAM criteria and has not been confirmed by the Airport
Manager (AMGR) or their designee. If Flight Service is unable to contact airport man-
agement, Flight Service shall forward (U) NOTAM information to the United States
NOTAM System (USNS).

Subsequent to USNS distribution of a (U) NOTAM, Flight Service will inform airport

management of the action taken as soon as practical. Any such NOTAM will be pref-
aced with “(U)” as the keyword and followed by the appropriate keyword contraction,
following the location identifier.
Other Aeronautical Information is that which is received from any authorized source
that may be beneficial to aircraft operations and does not meet defined NOTAM
criteria. Any such NOTAM will be prefaced with “(0)” as the keyword following the
location identifier.
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The following example of a NOTAM (D) indicates that Runways 6 and 24 are
closed, except by 1-hour prior permission during the times indicated:

IBDL BDL RWY 6/24 CLSD EXC 1 HR PPR
203-627-3001 WEF 0909131300-0909132000

FDC NOTAMs are transmitted via Service A by the National Flight Data Center
(NFDC) in Washington, D.C., when it becomes necessary to disseminate regu-
latory information, including “amendments to published IAPs and other current
aeronautical charts...” and “to advertise temporary flight restrictions caused by
such things as natural disasters or large scale public events that may generate a
congestion of air traffic over a site.”!12

For example, FDC 1/2534 provides instructions for aircraft operating in the
vicinity of the Tripoli Flight Information Region (FIR) during the “Arab Spring”
uprising that toppled Muammar Qaddafi and NATO’s enforcement of UN Secu-
rity Council Resolution 1973:

FDC 1/2534—PART 1 OF 2 SPECIAL ADVISORY FOR NORTH AFRICA... INSTRUC-
TIONS CONCERNING CERTAIN FLIGHTS WITHIN THE TRIPOLI FLIGHT INFOR-
MATION REGION (HLLL)

A. Applicability. this advisory applies to all U.S. air carriers and commercial opera-
tors and all persons exercising the privileges of an airman certificate issued by the
faa except such persons operating U.S.-registered aircraft for a foreign air carrier,
and all operators of aircraft registered in the united states except where the opera-
tor of such aircraft is a foreign air carrier.

B. United nations security resolution 1973 has banned all flight operations within the
tripoli (HLLL) FIR with the exception of those operations specifically authorized
by the resolution. additionally, eurocontrol has suspended flight plans for all flight
operations within the tripoli HLLL FIR.

C. Caution for HLLL. no person described in paragraph a should conduct flight oper-
ations within HLLL.

E. Emergency situations. In an emergency that requires immediate decision and
action for the safety of the flight, the pilot in command of an aircraft may deviate
from this special notice to the extent required by that emergency.

F. Expiration. This special advisory will remain in effect until further notice. FAA air
traffic system operations security (202-267-8276) is the point of contact.'

12 U.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Ch. 5, Air Traffic Procedures, para. 5-1-3(b)(2)(a).

13 [J.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, NOTICES TO AIR-
MEN DOMESTIC/INTERNATIONAL, Jan. 12, 2012.
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Pointer NOTAMs are issued by a flight service station to highlight or point out
another NOTAM, such as an FDC or NOTAM (D) that can help users cross-
reference important information that may not be found under an airport or
NAVAID identifier."* The following is an example of a Pointer NOTAM provid-
ing information on a temporary flight restriction from a referenced Flight Data
Center NOTAM:

IACT ACT AIRSPACE SEE FDC 8/8989 ZFW 91.141 WEF 0904211200-0904251800
IBWI BWI NAV SEE DCA 04/006 EMI TIL 0904202359115

Finally, Special Use Airspace (SUA) NOTAMs are issued when special use air-
space “will be active outside the published schedule times and when required
by the published schedule.”16 An example of a SUA NOTAM is provided below,
which illustrates military usage of airspace in the area of Killeen, Texas, for train-
ing purposes:

HOOD HIGH MILITARY OPERATIONS AREA
Effective Date: February 9, 2012.

The Hood High Military Operations Area (MOA) in the vicinity of Killeen, TX, sup-
ports fighter or bomber aircraft with more maneuvering airspace when training at
Fort Hood in support of ground force activities providing close air support (CAS).
This airspace will allow longer-look tactics and advanced targeting systems that use
tactics developed and refined during operations over Kosovo and Afghanistan and
overcomes significant limitations on “fast mover” jet aircraft due to the relatively
small vertical dimensions of the Hood and Gray MOAs and the inability to transit in
and out of restricted area R-6302 freely.

Although the Hood and Gray MOAs go up to 10,000 feet mean sea level (MSL),
they do not provide the vertical distance from targets required by modern weapons
systems and tactics. The Hood High MOA provides the vertical distance required
today and allows combat air forces to practice effective integration/application of
Basic Surface Attack, Surface Attack Tactics, Suppression/Destruction of Enemy Air
Defense, Close Air Support, and Battlefield Air Interdiction training requirements.

The Hood High MOA will support 2 to 10 sorties per week, of any of the follow-
ing type aircraft; F-16, AT-38, F/A-18, B-52, B-1, B-2, AC-130, A-10, F-22, F/A-35, AV-8,
F-117, and F-15. Depending on the aircraft type, sorties may contain from one to four
aircraft.1?

114 U.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Chap. 5, Air Traffic Procedures, para. 5-1-3(b)(3).
u5 U.S. DEPT OF TRANSPORTATION, Federal Aviation Administration Order 7930.2M
(Change 1 Incorporated), NOTICES TO AIRMEN (NOTAMS), Sept. 25, 2008, para. 2-2-1(c).
116 J.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Chap. 5, Air Traffic Procedures, para. 5-1-3(b)(4).
17 Hood High MOA, TX boundaries are set forth as follows:
Beginning at lat. 31_30’01"N., long. 98_03'01"'W.;
to lat. 31_30°01"N.,, long. 97_36'41"W.;
to lat. 31_28'01'N., long. 97_34'31"W.;
to lat. 31_14'01"N,, long. 97_33'0I"W.;
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* * *

Altitudes. 10,000 feet MSL to but not including FL 180, excluding Hood MOA and
Gray MOA when active.

Times of use. By NOTAM, 48 hours in advance.

Controlling agency. FAA, Houston ARTCC.

Using agency. U.S. Army, Commanding General, III Corps and Fort Hood, TX.118

Military NOTAMs pertain to U.S. military navigational aids and airports that are
part of the National Airspace System.!® An example of a Military NOTAM for
Robert Gray Army Air Field in Texas is provided below:

FORT HOOD/KILLEEN

Robert Gray AAF

FDC 1/8597 GRK FI/T IAP ROBERT GRAY AAF, FORT HOOD/KILLEEN, TX. RADAR-
2, ORIG...THIS IS A MILITARY NOTAM PAR 15 DA 1215/HAT 200 ALL CATS. VIS-
IBILITY RVR 2400 ALL CATS. PAR 33 DA 1187/HAT 213 ALL CATS. VISIBILITY 1/2
ALL CATS. FOR INOPERATIVE MALSR, INCREASE PAR 15 CAT E VISIBILITY TO
RVR 4000 AND PAR 33 CAT E VISIBILITY TO 3/4 MILE. PAR 15: VGSI AND PAR
GLIDEPATH NOT COINCIDENT....

The United States also uses NOTAMs to advise the international community that
U.S. forces operating in a specific area are taking special defensive precautions in
light of heightened tensions in the region or in response to a credible and ongo-
ing terrorist threat.

The following NOTAM was issued on July 29, 1987, by the United States com-
batant commander for U.S. Central Command after the May 1987 attack on the
USS Stark (FFG-31) by an Iraqi Mirage F-1 aircraft in the Persian Gulf. The NOTAM
asks approaching ships and aircraft to remain clear of U.S. naval forces in order
to avoid an inadvertent confrontation. More explicitly, the NOTAM warns that
illumination of U.S. warships by fire control radar “will be viewed with suspicion”
and may result in U.S. “defensive action.” The term “will be viewed with suspicion”
does not commit U.S. forces to any particular response. Under current Standing

to lat. 31_20’01"N.,, long. 97_41I'0I"W.;
to lat. 31_21'01"N,, long. 97_41'01"'W,;
to lat. 31_22'08"N,, long. 97_41'56"W.;
to lat. 31_23'01'N., long. 97_43'01"'W.;
to lat. 31_24’01"N.,, long. 97_48'01"'W.;
to lat. 31 19'01'N.,, long. 97_5I'0I"W.;
to lat. 31_16’01'N.,, long. 97_54'01"W.;
to lat. 31_19°01"N,, long. 97_55'01"W.;
to lat. 31 19'01'N.,, long. 98_03'01"W.;
to the point of beginning.
18 {J.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, NOTICES TO AIR-
MEN DOMESTIC/INTERNATIONAL, Jan. 12, 2012.
119 [J.S. DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Chap. 5, Air Traffic Procedures, para. 5-1-3(b)(5).
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Rules of Engagement, illumination by fire control radar would be regarded as a
demonstration of hostile intent, or even commission of a hostile act.

P 2919507 JUL 87

FM USCINCCENT MACDILL AFB FL//CCJ5//
TO AFCNF CARSWELL AFB TX//CC//

INFO JCS WASH DC//J3//

USCINCPAC HONOLULU HI

FAA WASHINGTON HQ WASHINGTON DC
UNCLAS

SUBJ: INTERNATIONAL NOTAMS

A. JCS/DJS 2123357 JUL 87. SUBJ: REVISED NOTAM/NOTMAR FOR PERSIAN GULF
AREA (NOTAL)

1. USCINCCENT [Commander-in-Chief, U.S. Central Command] REQUESTS PUB-
LICATION OF THE FOLLOWING JCS [Joint Chiefs of Staff ] APPROVED (REF A)
NOTAM OVER THE INTERNATIONAL NOTAM SYSTEM. THIS NOTAM REPLACES
THE NOTICE CURRENTLY IN EFFECT AS ORIGINALLY PUBLISHED IN JAN 84.

2. IT IS IMPERATIVE THAT NOTAM BE TRANSMITTED TO INTERNATIONAL
NOTAM OFFICES IN THE MIDDLE EAST REGION WITHIN THE FOLLOWING
COUNTRIES/FIRS.

A. COUNTRIES:
OMAN, UNITED ARAB EMIRATES, QATAR, BAHRAIN, SAUDI ARABIA,
KUWAIT, IRAQ, IRAN, PAKISTAN.

B. FIRS [Flight Information Regions]:
KABUL—OAKX, TEHRAN—OIIX, BAHRAIN—OBBB, BAGHDAD—ORBB,
AMMAN—OJAC, DAMASCUS—OSTT, JEDDAH—OF]JN, MUSCAT—OOMM,
KARACHI—OPKR.

3. NOTAM FOR THE PERSIAN GULF, STRAIT OF HORMUZ, GULF OF OMAN, AND

NORTH ARABIAN SEA TO BE PUBLISHED WORLD WIDE IN THE ICAO ALERT
SYSTEM:
Quote: a. in response to the recent attack on the USS Stark, and the continuing
terrorist threat in the region, U.S. naval vessels operating within the persian gulf,
strait of Hormuz, gulf of Oman and the Arabian sea, north of 20 degrees north,
are taking additional defensive precautions. It is requested that aircraft (fixed
wing and helicopters) approaching U.S. naval forces establish and maintain radio
contact with U.S. naval forces on 121.5 Mhz Vhf or 243.0 Mhz Uhf. Unidentified
aircraft, who's intentions are unclear, or who are approaching U.S. naval vessels,
may be requested to identify themselves and state their intentions as soon as they
are detected.

In order to avoid inadvertent confrontation, aircraft (fixed wing and helicop-
ters) including military aircraft may be requested to remain well clear of U.S.
vessels. Failure to respond to requests for identification and interntions, or to
warnings, and operating in a threatening manner, could place the aircraft (fixed
wing and helicopters) at risk by U.S. defensive measures. Illumination of a U.S.
naval vessel with a weapons’ fire control radar will be viewed with suspicion and
could result in immediate U.S. defensive reaction.
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B. This notice is published solely to advise that measures in self-defense are being
exercised by U.S. naval forces in this region. The measures will be implemented
in a manner that does not unduly interfere with the freedom of navigation and
overflight. Unquote.12°

120 MARITIME OPERATIONAL ZONES Appendix C.
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MARINE ENVIRONMENTAL PROTECTION
AND CONTROL MEASURES

5.1 THE MARINE ENVIRONMENT

Environmental control measures are not designed for the maintenance of tradi-
tional maritime security, but indirectly they may promote security by enhancing
shipping safety. Environmental control measures may be useful in channeling
shipping traffic, reducing the number of contacts in the zone, and thereby indi-
rectly facilitating maritime security for coastal state and port state authorities. At
the same time, however, environmental regulations can impair maritime secu-
rity and safety, mostly by impeding the transit of military and commercial ships.
Thus, finding the right balance of measures to protect the marine environment,
while preserving navigational freedom, is essential to the maintenance of the
public order of the oceans.

5.1.1 Evolution of Marine Environmental Law

During the 1960s many people began to realize that ecology would touch all
aspects of our lives and that the environment would affect and be influenced
by every corner of society. In 1968 the UN General Assembly (UNGA) for the
first time began to think about the environment within the context of social and
political terms.! Writing before the conference, economist Barbara Ward and the
microbiologist René Dubos captured the prognosis of the times, “The two worlds
of man—the biosphere of his inheritance, the techno-sphere of his creation—are
out of balance, indeed potentially in deep conflict.... This is the hinge of history

1 UNGA Res. 2398 (XXII), Problems of Human Environment, Dec. 3, 1968.
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at which we stand, the door to the future opening to a crises more sudden, more
global, more inescapable and more bewildering than ever encountered by the
human species...."?

In 1968, the UNGA adopted Resolution 2398, which proposed to convene a
UN Conference on the Human Environment in 1972 for the purpose of creating
a framework for “comprehensive consideration” of environmental problems. The
Stockholm Conference convened from November 5-16, 1972, and was the first
global intergovernmental conference dedicated solely to environmental issues.
The final declaration found its influence and authority in tone and in its dedica-
tion to the idea of establishing basic rules of international environmental law.3

Non-governmental organizations (NGOs) burst onto the scene, fully engaged in
negotiations at an international conference for the first time ever. The acceptance
of NGOs as influential non-state actors in multilateral diplomacy permanently
shaped how international law would be developed. The International Maritime
Organization (IMO), for example, recognizes interventions by NGOs on a basis of
equality with States during its deliberations, although only States have the right
to vote.

Fundamental Principle 1 set forth in sweeping aspirational language the key
to the Declaration, “Man has the fundamental right to freedom, equality and
adequate conditions of life, in an environment of quality that permits a life of
dignity and well-being, and bears solemn responsibility to protect and improve
the environment for present and future generations.”* Implicit in this defini-
tion was the concept of “sustainable development” or more simply, cost-benefit
analysis conducted over time. The 1972 Stockholm Conference also turned atten-
tion toward the human impact on the global environment, including the marine
environment.

Principle 7 of the Declaration called on all states to “take all possible steps
to prevent pollution of the seas by substances that are liable to create hazards to
human health, to harm living resources and marine life, to damage amenities or
to interfere with other legitimate uses of the sea.” Principle 7 became influential
in the development of text for protection of the marine environment at the Third
United Nations Conference on the Law of the Sea from 1973-1982.5 The general
obligation of States to protect the marine environment is reflected in Articles 192

2 BARBARA WARD AND RENE DUBOS, ONLY ONE EARTH 12 (1972).

3 Louis B. Sohn, The Stockholm Declaration on the Human Environment, 14 HARvV. INTL L.
J. 423, 513-515 (Summer 1973).

4 UN Doc A/CONF.48/14/Rev.], Report of the United Nations Conference on the Human
Environment, June 16, 1972, 11 LL.M. 1416 (1972).

5 IMO Doc. MEPC 30/10/3, Identification of Particularly Sensitive Areas, Including Devel-
opment of Guidelines for Designating Special Areas Under Annexes I, II and IV: The
Legal Concept of Particularly Sensitive Sea Areas (Submitted by Australia), Sept. 19,
1990.
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and 194 of the United Nations Convention on the Law of the Sea (UNCLOS), and the
language promotes terms borrowed from the Stockholm Declaration.®

Article 194 of UNCLOS requires States to “take... all measures consistent with
[the] Convention...necessary to prevent, reduce and control pollution of the
marine environment from any source....” This important article underscores
that 80 percent of marine pollution is from land-based sources of marine pollu-
tion (LBSMP).” In general, UNCLOS has not been effective at curtailing LBSMP,
partly because of weakness in the framework of the Convention, which focuses
on the much smaller problem of vessel-source pollution. The greatest obstacle,
however, has been the political preferences of coastal states to direct their efforts
against foreign flagged ships offshore, rather than major sources of agricultural
and industrial run-off pollution from their own shores.

Under UNCLOS, coastal states have appropriate legal architecture to deal
effectively with vessel source pollution, so long as the political will to do so is
present. Article 211(1) calls on States, acting through the “competent international
organization,” i.e., the IMO, or a general diplomatic conference, to “establish
international rules and standards to prevent, reduce and control pollution of the
marine environment from vessels and promote the adoption... of routeing sys-
tems designed to minimize the threat of accidents which might cause pollution
of the marine environment, including the coastline, and pollution damage to the
related interests of coastal States.”

The coastal State may adopt within the territorial sea laws and regula-
tions for the prevention, reduction and control of marine pollution from
foreign vessels, including vessels exercising the right of innocent passage.®
These laws and regulations may not, however, hamper innocent passage of for-
eign vessels.? Finally, coastal States may in respect of their EEZ “adopt laws and
regulations for the prevention, reduction and control of pollution from vessels
conforming to and giving effect to generally accepted international rules and
standards established through the competent international organization or gen-
eral diplomatic conference.”?

6 United Nations Convention on the Law of the Sea, Montego Bay Dec. 10, 1982, entered
into force Nov. 10, 1994, UN Doc. A/CONF.62/122, 21 LL.M. 1621-1354 (1982), 1833
U.N.T.S. 397 [Hereinafter UNCLOS].

7 DAVID HASSAN, PROTECTING THE MARINE ENVIRONMENT FROM LAND-BASED SOURCES
OF POLLUTION: TOWARDS EFFECTIVE INTERNATIONAL COOPERATION vii (2006).

8 UNCLOS, Articles 21(1)(f) and 211(4).

9 1d., Article 24.

10 1d., Article 211(5).
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512 Framework Agreements to Protect the Marine Environment

Today there exist a pantheon of international agreements designed, at least in
part, to ensure the protection of the marine environment. These instruments
include not only UNCLOS, but also the following instruments:

o 1972 Convention for the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter (London Convention);

o 1969 International Convention on Civil Liability for Oil Pollution Damage
and the 1976 Protocol,

o 1971 International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage;

» 1969 International Convention Relating to Intervention on the High Seas in
Cases of Oil Pollution Casualties and its 1973 Protocol,

o 1974 Safety of Life at Sea (SOLAS)! and its protocols and numerous
amendments;

o 1977 International Convention on Civil Liability for Oil Pollution Damage
Resulting from the Exploration and Exploitation of Submarine Mineral
Resources;

o 1973/1978 International Convention for the Prevention of Pollution from
Ships (MARPOL 73/78).

In addition to these treaties with global application, there exist regional trea-
ties such as the 1974 Convention on the Protection of the Marine Environment of
the Baltic Sea Area (Helsinki Convention). Several of these agreements have had
influence that extends outside their region. The Helsinki Convention, for example,
influenced the creation of the UNEP Regional Seas Program, as well as the nego-
tiations of UNCLOS.

In the event that international rules and standards are inadequate to meet
the special circumstances of a specific area and a coastal State has reasonable
grounds to believe that the particular, clearly defined area of its respective EEZ
“is an area where the adoption of special mandatory measures for the prevention
of pollution from vessels is required for recognized technical reasons in relation
to its oceanographical [sic] and ecological conditions, as well as its character of
its traffic,” the coastal State may, after appropriate consultations through the
IMO and other States concerned, communicate with the IMO to submit “scien-
tific and technical evidence in support and information on necessary reception
facilities.”?

If the IMO determines that the prescribed conditions have been met, the
coastal State “may, for that area, adopt laws and regulations for the prevention,

11 International Convention for the Safety of Life at Sea, London Nov. 1, 1974, entered into
force May 25, 1980, 32 UST 47, TIAS 9700, 1184 U.N.T.S. 277.
12 UNCLOS, Article 211(6).
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reduction and control of pollution from vessels implementing such international
rules and standards or navigational practices as are made applicable, through the
organization, for special areas.”’® Such laws and regulations may not, however,
“require foreign vessels to observe design, construction, manning or equipment
standards other than generally accepted international rules and standards.”#

A number of international and regional instruments encourage States to protect
areas with high ecological, cultural, historical, archaeological, socio-economic or
scientific significance from damage or degradation from shipping activities. Con-
sistent with these instruments, the international community has developed con-
cepts that provide special status for these areas and allow for enhanced coastal
State regulation of them to prevent, reduce and control pollution of the marine
environment throughout large areas of the oceans, including parts of the EEZ
and high seas.

These concepts include “special areas” under MARPOL 73/78, High Seas Marine
Protected Areas (HSMPAs), the nascent control measures of Large Marine Eco-
systems (LMEs), Locally Managed Marine Areas (LMMAs), Indigenous and Com-
munity Conserved Areas (ICCAs), and Particularly Sensitive Sea Areas (PSSAs).15
In short, the definitions, regulatory measures, and other terms applied to each of
these measures vary greatly among governments, scholars, and non-governmental
organizations. No standard definition exists, nor even a standard understanding of
terms used in their description. For example, people among States, and different
constituencies within States, hold such divergent views on what constitutes the
“precautionary approach” and the “precautionary principle” that any use of
the terms, particularly in a comparative sense, is practically useless. The IMO has
sought to bring about some standardization in the usage and application of these
different control measures, which most often are referred to generically as marine
protected areas (MPAs). The PSSA is a concept denoting a marine protected
area, and it is a relatively new creation that arose from an especially circuitous
pedigree.

5.2 PARTICULARLY SENSITIVE SEA AREAS

A PSSA “is an area that needs special protection through action by IMO because of
its significance for recognized ecological, socio-economic, or scientific attributes
where such attributes may be vulnerable to damage by international shipping

18 1d.

14 1d.

15 IMO Doc. A.982(24), Revised Guidelines for the Identification and Designation of
Particularly Sensitive Sea Areas, Dec. 1, 2005. The revised guidelines supersede IMO
Doc. A.927(22), Guidelines for the Identification of Designation of Particularly Sensitive
Sea Areas, Nov. 29, 2001 (Annex 2).
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activities.”® The current PSSA guidelines state that appropriate associated pro-
tective measures (APMs) designed to prevent, reduce or eliminate the threat or
identified vulnerability of the area will be approved or adopted by the IMO at
the same time the PSSA is designated. APMs include establishment of areas to
be avoided (ATBAs), no-anchor areas, mandatory ship reporting (MSR) systems,
and other rules that affect the operation of ships in exchange for reduced impact
on the marine environment. This requirement is a departure from earlier IMO
practice, in which a PSSA could be adopted without consideration of appropriate
APMs—Ileading to establishment of several PSSAs without careful consideration
beforehand of what protective measures, if any, should be applied within them.

Beginning in the early 1990s, the IMO demonstrated a growing willingness to
place environmental considerations above traditional navigational rights and
freedoms. The heightened concern over marine pollution, exacerbated by high-
visibility oil spills like the Exxon Valdez (1989), Sea Empress (1996), Erika (1999),
Prestige (2002), and much later, the Deepwater Horizon explosion (2010). These
incidents placed a great deal of pressure on the IMO to adopt environmentally
based routing measures, and by the early-2000s they began to encroach on free-
dom of navigation. The political pressure to be responsive to environmental con-
stituencies, coupled with the IMO “spirit of cooperation” to be equally supportive
of proposals from all states—has resulted in an unwillingness of some member
States, including sometimes the United States, to adequately scrutinize other
States’ PSSA proposals. Furthermore, if a member State of the IMO challenges
the proposals of other states, then they risk having their own proposals blocked at
a later date. Thus, the incentive structure at IMO supports a proliferation of envi-
ronmental regulations that may be disassociated with actual environmental risk
or hazard. The result of this political dynamic is that protective measures have
been adopted for some areas even though proponent States failed to adequately
demonstrate that international shipping poses a serious threat of environmental
damage, or that additional protective measures were necessary to protect the
environment.

Unlike Special Areas created within the context of MARPOL, PSSAs are cre-
ated outside of the architecture of a binding treaty regime. In enclosed or semi-
enclosed sea areas designated as MARPOL Special Areas, States may restrict
operational discharges, releases, or emissions of oil, garbage, or sulfur oxide (SOx)
emissions, the latter being regulated by SOx Emissions Control Areas (SECAs)
designated under Annex VI. Special Area designation involves a more rigorous
process of adoption than PSSAs since the area must satisfy several criteria, includ-
ing oceanographic conditions, ecological conditions and vessel traffic character-
istics. Furthermore, protective measures or regulations may be applied in Special

16 IMO Doc. A.982(24), Revised Guidelines for the Identification and Designation of Par-
ticularly Sensitive Sea Areas, Dec. 1, 2005, para. 1.2.
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Areas only for the purpose of prevention of ocean pollution from the specific
vectors identified in the annexes to MARPOL 73/78. The pollutants contained in
those annexes include oil (Annex I), noxious liquid substances (Annex II), sewage
(Annex IV) and garbage (Annex V).

A PSSA, on the other hand, need satisfy only one risk criterion for designa-
tion, such as heightened social or cultural importance or ecological sensitivity,
so long as the area is also at risk from international shipping activities. Addition-
ally, the evaluation of what it means for a proposed PSSA to be “at risk from
international shipping” has become a fairly low bar. In more recent PSSAs, the
test for whether an area is at risk from shipping has meant the rare presence
of international shipping, rather than a specific attribute of either the shipping
(e.g., oil tanker traffic) or the area (e.g,, shifting shoals) that suggests heightened
risk. If not developed through consensus and carefully and responsibly managed
by coastal States, associated protective measures that arise from the PSSA process
could lead to restrictions on the exercise of high seas freedoms in the Exclusive
Economic Zone (EEZ), impair the right of transit passage through straits used
for international navigation, and weaken the right of innocent passage in the
territorial sea. Since the approval of the Great Barrier Reef PSSA (Australia) in
1990, there has been an increase in the number of PSSAs, and especially those
extending into the EEZ.

The list of PSSAs has risen to 14 and now includes the archipelago of Sabana-
Camagiiey (Cuba 1997),'8 Malpelo Island (Colombia 2002),1° the Florida Keys
(United States 2002),20 the Wadden Sea (Netherlands, Denmark and Germany
2002),%! Paracas Nature Reserve (Peru 2003),22 Western European Waters (Bel-
gium, France, Ireland, Portugal, Spain, United Kingdom 2004),23 Canary Islands
(Spain 2005),24 the Baltic Sea (Denmark, Estonia, Finland, Germany, Latvia, Lith-
uania, Poland, Sweden 2005),2> Galapagos Islands (Ecuador 2005),26 the Torres
Strait extension of the Great Barrier Reef (Australia and Papua New Guinea
2005),%7 the Papahanaumokuakea Marine National Monument (United States

17 IMO Doc. MEPC.44(
18 IMO Doc. MEPC.74(
19 IMO Doc. MEPC.97(
20 IMO Doc. MEPC.98(
21 IMO Doc. MEPC.101(48).
22 IMO Doc. MEPC.106(49).
23 IMO Doc. MEPC.121(52).
24 IMO Doc. MEPC.134(53).
25 IMO Doc. MEPC.136(53
26 IMO Doc. MEPC.135(53

(53

30).
40).
47).
47).

27 IMO Doc. MEPC.133

— = = —
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2007),%8 and the Strait of Bonifacio (France and Italy 2011).2° The Marine Envi-
ronmental Protection Committee 53 was particularly busy, adopting four new
PSSAs: Canary Islands, Baltic Sea Area, Galapagos Islands, and the Torres Strait.
The Saba Bank in the Dutch Caribbean is the most recent PSSA, and it includes
two associated protective measures: an area to be avoided and a mandatory no
anchoring area.3°

Although PSSA designation does not necessarily prohibit entry into the area
by all shipping carriers, once a particular area is designated as a PSSA, expecta-
tions in government, private industry, and the NGO community are that shipping
will remain outside of the area. Thus, whether a PSSA actually contains APMs
that impede shipping as a matter of regulation, the practical effect is predictable;
ships—both commercial vessels and warships—avoid the area. While the impact
on navigation may tend to promote the environmental goals being pursued in the
PSSA, it also diverts shipping and impairs freedom of navigation both for com-
mercial vessels (by regulation) and warships (through policy, if not as a matter
of law).

Unilateral national efforts to protect the marine environment also have
expanded in recent years. Between 2003 and 2010, the total ocean area under
protection worldwide increased by over 150 percent.3! The total number of
marine protected areas (MPAs) currently stands at nearly 5,900, comprising over
4.2 million square kilometers of the world’s oceans.32 Most of these measures
are located within areas of national jurisdiction, but they have the potential to
adversely affect navigational rights and freedoms enjoyed by the international
community. For example, over 500 MPAs have been established in the Philip-
pine archipelago alone.33 Likewise, by 2009 the 76 MPAs in the Indonesian archi-
pelago covered over 13 million square hectares (more than 32.5 million acres).
Some of these areas, which have been ostensibly adopted to protect the marine
biodiversity and sustain coastal resources, are located within and could poten-
tially block access to internationally recognized archipelagic sea lanes, impeding
archipelagic sea lanes passage.

Because PSSAs arise from ad hoc declarations at the IMO, which are approved
by the Maritime Environmental Protection Committee and endorsed by the

28 IMO Doc. MEPC.171(57).

29 IMO Doc. 203(62). See also, IMO Doc. MEPC.1/Circ.778, List of Special Areas Under
MARPOL and Particularly Sensitive Sea Areas, Jan. 26, 2012.

80 The Saba Bank is to be designated by MEPC 64 in October 2012.

31 INT'L UNION FOR THE CONSERVATION OF NATURE AND RESOURCES, GLOBAL OCEAN PRO-
TECTION: PRESENT STATUS AND FUTURE POSSIBILITIES 7 (C. Toropova, et al., eds. 2010)
(Hereinafter IUCN GLOBAL OCEAN PROTECTION).

32 1d.

33 TheFishSite, 500 Marine Protected Areas Established in the Philippines, http://
www.thefishsite.com/fishnews/7343/500-marine-protected-areas-established-in-
philippines.
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Assembly, rather than from a binding treaty, they represent one of the least formal
mechanisms for controll of marine pollution and, ifnot properly adopted and imple-
mented, a new device for diminishing freedom of the seas. The informal nature of
their adoption and rapid growth of PSSAs has raised questions not only about their
efficacy, but also of their impact on lawful uses of the seas other than freedom of
navigation.

Developing nations are not alone in adopting environmental regulations that
may adversely affect navigational rights and freedoms. Major maritime powers
have similar measures in waters under their jurisdiction. Moreover, there are
ongoing efforts to establish MPA networks across entire regions and seas.3* As of
2010, there were 11 MPAs with an area greater than 100,000 square kilometers.3>
No single or particular reasonably sized MPA poses a threat to freedom of naviga-
tion, but the cumulative effect of their horizontal spread, particularly when they
are unsupported by evidence that they are effective, has an insidious effect on
freedom of navigation. The slow erosion of navigational rights and freedoms puts
economic prosperity and military security at risk, and also carries a pernicious
cost in terms of unwinding the liberal order of the oceans.

521 Western Europe PSSA and the 2005 Guidelines

The inception of the concept of the PSSA arose several years after Stockholm
with the International Conference on Tanker Safety and Pollution Prevention,
held in London in 1978. Resolution 9, “Protection of Particularly Sensitive Sea
Areas,” invited the IMO “to initiate making an inventory of sea areas around the
world which are in special need of protection against marine pollution from ships
and dumping, on account of the areas’ particular sensitivity in respect of their
renewable natural resources or in respect of their importance for scientific pur-
poses.” The second part of the proposal was for the IMO to assess the “extent
of the need of protection, as well as the measures which might be considered
appropriate, in order to achieve a reasonable degree of perfection, taking into
account also other legitimate uses of the seas.”

By 1990, there had been considerable development of both global and regional
agreements to prevent or reduce the risk of pollution in the marine environment
and the value in pursuing additional measures for areas determined to be par-
ticularly sensitive or at risk of international shipping. These efforts culminated
in adoption of the first PSSA and promulgation of initial PSSA guidelines by
IMO in 1991.36

34 TUCN GLOBAL OCEAN PROTECTION, at 7, 73-82.

35 Id.

36 IMO Doc. A.720(17), Guidelines for the Designation of Special Areas and the Identifica-
tion of Particularly Sensitive Sea Areas, Nov. 6, 1991.
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The guidelines that emerged in 1991 focused on four issues: (1) ensuring the
process for designation of PSSAs considers all interests (coastal State, flag State,
and the shipping and vessel traffic communities); (2) develop considerations
based on scientific, technical, economic and environmental information regard-
ing the area (i.e. the criteria were not to be political in nature); (3) conduct of an
assessment of the potential risk of environmental damage of the area from inter-
national shipping carrier activities (in contrast to the risk of damage from coastal
State vessels which may be addressed through coastal State enforcement of its
registered fleet); and, (4) introduction of regulatory or protective measures into
the area that might minimize the risk from international shipping carriers. The
guidelines were further clarified in 1999 and 2001, and were completely rewritten
in 2005 by the National Oceanic and Atmospheric Administration with concur-
rence of the Law of the Sea Desk in the Office of the Judge Advocate General of
the U.S. Navy.

The inception for the 2005 revised guidelines was the acrimonious process
that led to of adoption of the Western Europe PSSA at IMO. During the debate
over the Western Europe PSSA, “a number of delegations” at the IMO expressed
concern over the enormous size of the area under consideration and the damag-
ing precedent that was about to be set for freedom of navigation through encour-
agement of vast new PSSAs.37 Additionally, a “large number of states” stressed
that the significant restrictions on freedom of navigation, and in particular, the
prohibition of single hull tankers through international straits, was contrary to
international law.38 States also suggested that there was no identified policy basis
for the proposed protective measures, a common criticism of many PSSAs that
would also be levied at the enormous Papahanaumokuakea PSSA in 2008.39

During the debate over the Western Europe PSSA, the delegation from the
Russian Federation questioned whether there even existed a legal basis to
designate as a PSSA a geographic sea region as big as the North Atlantic lit-
toral of Western Europe. Russia noted that Article 8 of the Convention on Bio-
logical Diversity serves as a framework for establishing protected areas, and
that the instrument does not recognize designation of wide sea regions. Euro-
pean states responded that the precedence for the Western Europe PSSA was
set in 1990 with the establishment of the Great Barrier Reef PSSA.#° The con-
cern that application of navigational restrictions and other special measures
over large areas, however, remained, with Russia even suggesting that their
continued persistence could lead to the dismantling UNCLOS—unraveling the

37 IMO Doc. MEPC 49/22, Report of the Marine Environmental Protection Committee on
its Forty-ninth Session, Aug. 8, 2003, para. 8.14.1.

38 Id., para. 8.14.2.

89 Id., para. 8.14.4.

40 1d., para. 8.14.1
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worldwide consensus on the carefully constructed “package deal.”#! Further-
more, it apparently did not occur to most delegations to join Russia to ques-
tion whether enormous PSSAs remained a good idea, no matter what the worthy
intentions were in adopting the Great Barrier Reef PSSA in 1990. Russia would
revisit these same concerns during Marine Environmental Protection Committee
(MEPC) 53, when the Committee approved four PSSAs, including the Baltic Sea
Area PSSA, that Russia also initially protested with vigor but then accepted.

Consequently, tighter guidelines for designation of PSSAs were sorely needed.
Much of the work on the revised guidelines was conducted between meetings
of the IMO MEPC 52 and MEPC 53. Lindy Johnson of the National Oceanic and
Atmospheric Administration in the U.S. Department of Commerce served as chair
of the technical group that met to finish the work during MEPC 53. But MEPC
53 was also the meeting that recognized four new PSSAs, and the disagreements
over the Baltic Sea PSSA and the Torres Strait PSSA exposed divisions among IMO
delegations. Russia, in protesting the Baltic Sea PSSA, and the United States and
Singapore, in rejecting Australia’s initial bid for mandatory pilotage in the Torres
Strait, guarded the principle of freedom of navigation.

The new guidelines were successful in making the process of designation of
PSSAs somewhat more rigorous by ensuring that all associated protective mea-
sures (APMs), which serve as the actual regulatory “teeth” of a PSSA, have a clear
a basis in the law.#2 At least one APM must be included with the submission for a
PSSA so that states understand the proposed limitation on vessel activities in the
area at the time they consider its creation. The revised guidelines were adopted
at IMO Assembly 24, and they are designed to:

1 provide guidance to IMO Member Governments in the formulation and submis-
sion of applications for designation of PSSAs;

.2 ensure that in the process all interests—those of the coastal State, flag
State, and the environmental and shipping communities—are thoroughly
considered on the basis of relevant scientific, technical, economic, and envi-
ronmental information regarding the area at risk of damage from international
shipping activities and the associated protective measures to prevent, reduce, or
eliminate that risk; and

.3 provide for the assessment of [PSSA] applications by IMO.43

Potential environmental hazards to environmentally or ecologically sensitive
areas associated with international shipping include: operational discharges;
accidental or intentional pollution; and, physical damage to marine habitats
or organisms.** IMO must take into consideration three factors in the PSSA

4 1d., para. 8.24.3.

42 IMO Doc. A.982(24), Revised Guidelines for the Identification and Designation of Par-
ticularly Sensitive Sea Areas, Dec. 1, 2005.

43 1d,, para. 1.4.

44 1Id., para. 2.1
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designation process: “the particular attributes of the proposed area, the vulnera-
bility of the area to damage by international shipping activities, and the availabil-
ity of associated protective measures within the competence of IMO to prevent,
reduce, or eliminate risks from these shipping activities.”#>

Before an area may be identified as a PSSA, it must meet at least one of the
following criteria: “ecological criteria; social, cultural, and economic criteria; or
scientific and educational criteria.”#6 Ecological criteria include consideration of
the uniqueness or rarity of the natural environment; critical nature of the habitat,
biosphere dependency; representativeness; diversity; productivity; the presence
of spawning or breeding grounds; naturalness or unspoiled nature of the area;
integrity of the area as a separate ecology; and the fragility or bio-geographic
importance of the area.#”

Social, cultural and economic criteria include social or economic dependency
upon the area; human dependency on the area; and the cultural heritage related
to the area.*® Finally, scientific and educational criteria include the value of the
area to research, service of the area as a baseline for monitoring studies, and
the importance of the area for education.#® Of course, these criteria, while cer-
tainly an improvement over earlier checklists, are so vague as to invite any coastal
State to easily articulate the need for PSSA designation for practically any area
of the oceans.

In addition to meeting one of the above criteria, the area also must be at risk
from international shipping activities. Factors to take into consideration in this
regard include:

Vessel traffic characterisics

5.1L1. Operational factors—Types of maritime activities (e.g. small fishing boats,
small pleasure craft, oil and gas rigs) in the proposed area that by their pres-
ence may reduce the safety of navigation.

5.12. Vessel types—Types of vessels passing through or adjacent to the area
(e.g. high-speed vessels, large tankers, or bulk carriers with small under-keel
clearances).

5.1.3. Traffic characteristics—Volume or concentration of traffic, vessel interaction,
distance offshore or other dangers to navigation, are such as to involve greater
risk of collision or grounding.

5.14. Harmful substances carried—Type and quantity of substances on board,
whether cargo, fuel or stores, that would be harmful if released into the sea.

45 1d., para. L.5.

46 Id., para. 4.4.

47 1d., para. 4.41-4.4.11.
48 1d., para. 4.4.12-4.4.14.
49 Id,, para. 4.4.15-4.4.17.
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Natural factors

5.1.5. Hydrographical —Water depth, bottom and coastline topography, lack of prox-
imate safe anchorages and other factors which call for increased navigational
caution.

5.1.6. Meteorological—Prevailing weather, wind strength and direction, atmospheric
visibility and other factors which increase the risk of collision and grounding
and also the risk of damage to the sea area from discharges.

5.1.7. Oceanographic—Tidal streams, ocean currents, ice, and other factors which
increase the risk of collision and grounding and also the risk of damage to the
sea area from discharges.

Other factors that may be taken into consideration include any amount or mea-
sure of the following:

1 any evidence that international shipping activities are causing or may cause dam-

age to the attributes of the proposed area, including the significance or risk of
the potential damage, the degree of harm that may be expected to cause damage,
and whether such damage is reasonably foreseeable, as well as whether damage
is of a recurring or cumulative nature;
[Note: this expansive definition reflects a classic precautionary approach because
it uses as a factor any evidence that shipping may cause damage—a standard
that applies to every cubic inch of the water column, providing a rather specula-
tive walk of the plank to help establish the need for a PSSA—if everywhere is
special, then nowhere is special]

.2 any history of groundings, collisions, or spills in the area and any consequences
of such incidents;

[Note: this element allows for consideration of the consequences of groundings
or collisions, even of coastal State ships, in considering creation of rules that are
binding on foreign-flagged shipping]

.3 any adverse impacts to the environment outside the proposed PSSA expected
to be caused by changes to international shipping activities as a result of PSSA
designation;

4 stresses from other environmental sources; and

.5 any measures already in effect and their actual or anticipated beneficial impact.5°

Associated protective measures that may be approved or adopted by the IMO
to prevent, reduce or eliminate the threat or identified vulnerability of the PSSA
include:

« designation... as a Special Area under MARPOL Annexes I, II or V, or a SOx emis-
sion control area under MARPOL Annex VI, or application of special discharge
restrictions to vessels operating in a PSSA;

« adoption of ships’ routeing and reporting systems near or in the area under SOLAS
and the General Provisions on Ships’ Routeing (GPSR) and the Guidelines and Crite-
ria for Ship Reporting Systems; and

50 1d., para. 5.2.
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o development and adoption of other measures aimed at protecting specific sea
areas against environmental damage from ships, provided that they have an iden-
tified legal basis.5!

There are several other options that are believed to offer supplementary protec-
tion of a PSSA, including listing it on the World Heritage List, declaring the area
a Biosphere Reserve, or including it on a list of areas of international, regional,
or national importance.52 In assessing the APMs within each proposal, IMO must
determine that they “are appropriate to prevent, reduce or eliminate the identi-
fied vulnerability of the area from international shipping,” as well as confirm a
“linkage between the recognized attributes, the identified vulnerability, the asso-
ciated protective measure to prevent, reduce, or eliminate that vulnerability, and
the overall size of the area, including whether the size is commensurate with that
necessary to address the identified need.”>® Associated protective measures must
be implemented in accordance with international law, including UNCLOS.54

5.2.2 Malpelo Island PSSA (Colombia)—Regulation without Protection

The Malpelo Island PSSA is a textbook example of how the IMO “spirit of coop-
eration” leads to unnecessary interference with navigational rights and freedoms
without a concomitant increase in environmental protection. Even if the waters
surrounding Malpelo Island possess the “morphological, geological and ecologi-
cal characteristics” articulated by Colombia in its original proposal that make
the island “a unique and special enclave,” the proposed designation was initially
justified on the need to curtail illegal fishing in and around the islands by domes-
tic and foreign fishing boats—rather than addressing a “risk from international
shipping,” as required by IMO guidelines.5> Adoption of the PSSA would not
be the first time that coastal State vessel activities that imposed a risk on an
area of the ocean triggered misguided regulations that controlled international
shipping.

According to the original Colombian submission, the Government had passed
various laws that designated the island and its surroundings as a “Wildlife and
Plant Sanctuary.”® Malpelo Island was identified as an “area designated for the
preservation of species or populations of animals and plants to conserve the
genetic resources of the country’s fauna and flora, and lay down a series of tight
restrictions on their use and management with a view to protecting them in

51 1d., para. 6.1.

52 1d., para. 6.2.

53 Id., para. 8.2.1 and 8.2.3.

54 1d., para. 92.

55 IMO Doc. MEPC 43/6/7, Designation of Malpelo Island as a Particularly Sensitive Sea
Area, Apr. 30, 1999, para. 2.1.

56 1d., para. 2.4.
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perpetuity, under the responsibility of the national environmental authorities.”?
These efforts, however, proved to be inadequate to prevent illegal fishing by
Colombian and foreign fishing boats.>8

Colombia therefore requested the MEPC to “study the identification of Malpelo
Island as a particularly sensitive sea area...based on the ecological importance
of Malpelo Island for the conservation of species unique to the region and to
the world, and justified by the ecological, socio-economic, cultural and scientific
criteria contained in the document to be distributed to each delegation at the
forty-third session of the MEPC.”>° Following a discussion of the issue in the IMO
plenary, the “Committee agreed to consider the matter further at MEPC 44, when
it would have all the information required to make a decision on the matter.”60

At the next session of the MEPC, Colombia submitted a revised proposal with
the assistance of interested States, including members of the U.S. delegation,
that expanded on the ecological importance of the area and the need to desig-
nate Malpelo Island as a PSSA based on a number of ecological, socioeconomic,
cultural and scientific criteria.5! But the proposal did not identify a risk to the
island and its surrounding waters from international shipping carriers. Instead
the submission still identified the threat of illegal fishing as the main problem
in the area:

8. One of the main problems of this oceanic island, and of its surrounding waters
in particular, is the permanent presence of fishing boats, both Colombian and
foreign, which... engage in illegal fishing on the edge of the island platform.

9. These boats operate within the territorial waters of a number of countries
without any authorization, or at least, in Colombian territorial waters, without
any license to engage in fishing operations.... [F]ishing is strictly prohibited,
but they ignore the fact that the area is protected and continue their opera-
tions... extracting many tons of fish without being subject to control of any
kind....

10. In particular, they use mechanical trawling techniques, operating trawlers off-
shore or on the periphery of the island over banks and hollows of rocky substra-
tum and layers of coral. The operational plan of these vessels includes the use of
helicopters to locate shoals of small cetaceans and sharks, including a number
of species of shark peculiar to the area.

11. Trawl fishing, which has been prohibited by Colombia since 1966 in any area
less than one nautical mile off all coasts, islands and keys within Colombian
territory ... invariably includes seriously endangered species such as turtles, dol-
phins, sharks and manatees. It should also be noted that on many occasions

57 1d., para. 2.5.

58 1d., para. 2.6 and 2.7.

59 1d., para. 3.1.

60 IMO Doc. MEPC 43/21, Report of the Marine Environment Protection Committee on
its Forty-Third Session, July 6, 1999, para. 6.33.

61 IMO Doc. MEPC 44/7, Designation of Malpelo Island as a Particularly Sensitive Sea
Area (Submitted by Colombia), Dec. 3, 1999.
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these illegal operations are carried out in the vicinity of areas where skin diving
is practiced, without concern for the presence of divers, thus putting their lives
in danger because trails of blood spreading over vast areas will attract the atten-
tion of sharks.

The attached multi-page annex to the Colombian proposal additionally provided
that

Colombia’s difficulties arise from the fact that owing to the isolation of the island and
its great distance from the mainland, supervision and control operations are difficult.
Patrol vessels cannot be maintained at the site because it is physically impossible to
establish anchorages or to build quays and harbors.

The main purpose of a large number of fishing operations is to catch specimens
of hammerhead shark, which are much prized by markets in the Indo-Pacific region,
where high prices are paid for a kilogram of shark fins. ... [Once] the sharks have been
caught and their fins and tails cut off, they are thrown back into the sea still alive
and bleeding, so that they can either be devoured by their fellows, thus attractilOng
more shark specimens, or simply left to die when they reach the bottom, defenseless
and unable to move. Such scenes are entirely contrary to environmental ethics and
morality.

Reports are currently available from the Ministry of the Environment and the
Colombian Navy on several dozen cases where foreign vessels have been caught in
the act of conducting illegal fishing operations. When challenged by the Colombian
authorities, these offenders disclaim all knowledge of Colombian laws and regula-
tions protecting Malpelo Island as a wildlife and plant sanctuary.

The Government of Colombia is seeking the adoption by [the IMO] of protective
measures, which will make the international maritime community, and especially the
fishing community, fully aware of the highly sensitive nature of the environmental
resources of Malpelo Island, so that they will respect its status as a wildlife sanctuary
and as the heritage of present and future generations.

While recognizing that the Colombian proposal met the ecological criteria for
designating Malpelo Island as a PSSA, MEPC indicated that Colombia had failed,
inter alia, to indicate the “extent of risk that [legitimate] international maritime
activities” posed to the area or identify an associated protective measure to pro-
tect the area from such risks.®? As a result, MEPC “requested Colombia to provide
the additional information to a future session for further consideration.”63 It
was already becoming clear that the tragic, indeed reprehensible destruction of
marine animals and the marine environment around Malpelo Island was not due
to legal shortcomings that could be fixed through new regulations imposed on
international shipping, but rather stemmed from the inability of Colombian mari-
time forces to police existing rules in their territorial sea.

Colombia submitted the requested supplemental information at MEPC 46 and
requested the Committee to “declare Malpelo Island a...PSSA on the basis of

62 IMO Doc. MEPC 44/20, Report of the Marine Environment Protection Committee on
its Forty-Fourth Session, Apr. 12, 2000, para. 7.20.
63 Id., para. 7.21.
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its ecological importance for the conservation of species which are unique both
regionally and internationally, and also on the basis of the vulnerability of the
area to damage caused by international maritime activities....”6% The revised
submission retained illegal fishing as a major cause of environmental degrada-
tion, but it also added that the presence of international cruise ships engaged in
unregulated skin-diving and international vessel traffic, including “ships engaged
in illegal drug trafficking activities,” were also contributing to damage to the
marine environment and ocean species.5>

Colombia therefore requested that an “area to be avoided” (ATBA) be estab-
lished as an associated protective measure around the island. The ATBA applies
to all fishing vessels and all other ships in excess of 500 gross tons. The ATBA was
drawn to connect the outer geographical points of the island.®¢ Following general
support for the Colombian proposal, MEPC agreed in principle to the revised
submission and instructed the Navigation Sub-Committee (NAV) to review any
navigational issues associated with the proposed ATBA and report back to the
Marine Environmental Protection Committee.” NAV endorsed the ATBA in 2001
and conveyed its decision to MEPC.58

Five years after its original submission and after numerous revisions by IMO,
and with the considerable assistance from other interested delegations to craft
the proposal, the rewritten Colombian proposal was adopted in March 2002
at MEPC 47. In short, Colombia asked MEPC to designate a PSSA around the
Malpelo Island because it lacked the capacity to enforce its domestic fishing laws
or the ability to enforce existing regulations on international cruise ships oper-
ating in its territorial sea. Perhaps a better course of action would have been
for the international community to assist Colombia in developing a more robust
maritime patrol and law enforcement capability, rather than creating a new legal
instrument of dubious value. Instead, new rules were imposed on international
shipping that added nothing to the existing legal framework on the books to

64 IMO Doc. MEPC 46/6/3, Additional information for the designation of Malpelo Island
as a Particularly Sensitive Sea Area, Submitted by Colombia, Feb. 16, 2001, para. 3.

65 Id., Annex, Additional Information for the Designation of Malpelo Island as Particularly
Sensitive Sea Area, Part I.

66 Id., para. 4 and Annex, Additional Information for the Designation of Malpelo Island
as a Particularly Sensitive Sea Area, Part II. The coordinates are: A 81°43'18” North—
04°04'48” West; B 81°28'07” North—04°04'48” West; C 81°28’07” North—03°52’09” West;
and, D 81°43’18” North-03°52’09” West. Nautical reference charts INT 6105 Gulf of
Cupica to Bay of Buenaventura and INT 6000 West Coast of Colombia.

67 IMO Doc. MEPC 46/23, Report of the Marine Environment Protection Committee on
its Forty-Sixth Session, May 16, 2001, para. 6.16 and 6.17.

68 IMO Doc. NAV 47/13, Routeing measures other than Traffic Separation Schemes
Associated Routeing Measures related to Particularly Sensitive Sea Areas around the
Florida Keys and Malpelo Island, July 26, 2001, para. 3.59.
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protect a marine environment at risk, and Colombia still lacks the capacity to
patrol its waters or enforce either the legacy laws or the new IMO standards.

An ATBA to protect the newly designated PSSA was promulgated by IMO Cir-
cular SN/Circ.220 in May 2002.59 It is naive to suggest, however, that illegal fish-
ing vessels, cruise ships engaged in unlicensed skin-diving or international drug
trafficking vessels will observe the PSSA and its associated ATBA with any more
regularity than they complied with existing Colombian national law. The ATBA
generates external costs to legitimate maritime traffic, however, as vessels are
directed to avoid the area entirely. Thus, cost is imposed on those acting law-
fully, while those outside the law continue their repugnant mistreatment of the
marine environment and desecration of marine wildlife with impunity. Greater
enforcement capacity by Colombia, rather than yet another layer of redundant
rules, would have been a more effective approach.

5.2.3 Baltic Sea Area PSSA—Regulation without Concurrence

The Baltic Sea is cold and shallow, and it has a low level of biodiversity. The area
has unique fresh water and true brackish water species, however, and the shores
of the Baltic Sea are a breeding ground for coastal birds and waterfowl. Many
aquatic species are threatened, and the disappearance of one of these species
could disrupt the entire system. Consequently, the marine ecosystem is particu-
larly sensitive to manmade disturbances.

But the Baltic Sea hosts some of the densest maritime traffic lanes in the world.
More than 2,000 ships transit the area in an average day. The area is a particu-
larly important route for oil tankers, and 200 of these vessels are in the Baltic
Sea daily.

The proposal for the Baltic Sea Area PSSA was submitted by Denmark, Estonia,
Finland, Germany, Latvia, Lithuania, Poland, and Sweden. The Baltic Sea Area
PSSA covers the Baltic Sea proper, the Gulf of Bothnia, the Gulf of Finland, and
the entrance to the Baltic Sea, but excludes those marine areas within the sover-
eignty of the Russian Federation or subject to the sovereign rights and jurisdic-
tion of the Russian Federation, i.e. the Russian EEZ.70

The Baltic Sea PSSA was approved by MEPC 53 and adopted by the 24th
Assembly of the IMO. But the PSSA created a political storm at MEPC 53, when
the Russian Federation initially objected to the designation of the area because it

69 IMO Doc. MEPC 47/20, Report of the Marine Environment Protection Committee on
its Forty-Seventh Session, Mar. 18, 2002, para. 8.10; IMO Doc. MEPC.97(47), Identi-
fication of the Sea Area Around Malpelo Island as a Particularly Sensitive Sea Area,
Mar. 8, 2002, IMO Doc. MEPC 47/20, Routeing Measures other than Traffic Separation
Schemes, Malpelo Island, Annex 4, Mar. 8, 2002, and IMO Doc. SN/Circ.220, Routeing
Measures Other Than Traffic Separation Schemes, May 27, 2002.

70 IMO Doc. MEPC 136(53), Designation of the Baltic Sea Area as a Particularly Sensitive
Sea Area, July 22, 2005.
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included all of the Baltic Sea, failing to exclude waters under Moscow’s sovereign
rights and jurisdiction. That is, the original proposal proposed to delegate the
entire Baltic Sea as a PSSA, presumably including areas within Russia’s EEZ. To
complicate matters, the Russian Federation and other Baltic states were unable
to agree on the precise coordinates of the outer boundary of Russian territorial
waters or areas under Russian jurisdiction, such as EEZs. In response to Moscow’s
concerns, and the threat by the Russian delegate to the IMO that the Kremlin was
sending a high-level diplomat to protest the proposal as constituting a political
issue beyond the technical competence of IMO, text was redrafted and inserted
into Annex I of the Resolution that explicitly excluded from the PSSA marine
areas under the sovereignty or jurisdiction of the Russian Federation—a practical
compromise that purchased Russia’s grudging cooperation.

Furthermore, the Russian Federation received assurances that designation of
the Baltic Sea Area PSSA did not prejudice its sovereignty or sovereign rights and
jurisdiction in international law. This change accommodated Russia’s resistance
to the proposal. Once the deadlock between Russia and the other Baltic states
was resolved, the Russian Federation did not object to the final resolution and
abstained from the final vote.

The protective measures associated with the Baltic Sea PSSA are contained in
IMO Resolution MEPC.136(53) and include a new and amended Traffic Separa-
tion Scheme (TSS) just south of Sweden between the areas of Gotland Island and
Bornholm Island (Denmark).” There also are several new ATBAs established in
the southern Baltic Sea, with the largest one located in the vicinity of Hoburgs
Bank (just south of Gotland Island). The ATBAs apply to all vessels of 500 gross
tons or greater.

5.2.4 Papahanaumokuakea PSSA (United States)—Regulation without Need

The greatest instance of creating a large PSSA in a marine area not subject to any
particular threat from international shipping is the Papahanaumokuakea Marine
National Monument and subsequent recognition at IMO as a PSSA. Between
2006 and 2009, the United States established four Marine National Monuments
in the Pacific Ocean. The monuments encompass 214,777,000 acres composed of
pristine small islands, atolls, coral reefs, submerged islets, and deep blue waters.”2
The Papahanaumokuakea Marine National Monument was the first and largest
of these monuments. The monument encompasses over 89 million acres (139,793

71 IMO Doc. MEPC 136(53), Designation of the Baltic Sea Area as a Particularly Sensitive
Sea Area, July 22, 2005.

72 U.S. Fish and Wildlife Service, Marine National Monuments Internet Website,
Mar. 30,2011. The monumentsinclude “214,777,000 acres composed of small islands, atolls,
coral reefs, submerged lands, and deep blue waters.” http://www.fws.gov/marinenational
monuments/.
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square miles or 362,073 square kilometers), and includes numerous coral islands,
seamounts, banks and shoals within the Northwestern Hawaiian Islands. The
island chain stretches 1,200 nm from Nihoa to Kure Atoll.

A presidential proclamation on June 15, 2006, established Papahanaumokuakea
Monument under authority of the Antiquities Act.”® The Antiquities Act autho-
rizes the President of the United States to declare by public proclamation historic
landmarks, historic and prehistoric structures, and other objects of historic or
scientific interest that are situated upon lands owned or controlled by the U.S.
Government to be national monuments.” The marine regulation may be legally
unsupported under the Antiquities Act, since the law was never intended to apply
to the natural environment. The Northwest Hawaiian Islands cannot be fairly said
to constitute a “monument” or “object(s)” reasonably subject to regulation as an
“Antiquity.”

Still, the Monument was established by the decree of President George W.
Bush. Entry into the monument is prohibited except as authorized by the Secre-
tary of Commerce or Secretary of the Interior. Ships or persons passing through
the monument must also provide notice prior to and upon departing the area.
Vessels that have been issued a permit by either the Secretary of Commerce
or Secretary of Interior to operate in the monument also must have a NOAA-
approved vessel monitoring system on board. Furthermore, the following activi-
ties are prohibited within the designated area:

1. Oil, gas, or mineral exploration or development;

2. Use of poisons, electrical charges, or explosives to harvest a resource;

3. Introducing or otherwise releasing an introduced species from within or into the
monument; and

4. Anchoring on or having a vessel anchored on any living or dead coral.”®

The following activities are also prohbited, unless specifcally provided for in the
Proclamation:

1. Removing, moving, taking, harvesting, possessing, injuring, disturbing, or
damaging;. .. any living or nonliving monument resource;

2. Drilling into, dredging, or otherwise altering the submerged lands other than by
anchoring a vessel; or constructing, placing, or abandoning any structure, mate-
rial, or other matter on the submerged lands;

3. Anchoring a vessel;

4. Deserting a vessel aground, at anchor, or adrift;

73 Pres. Proc. 8031, Establishment of the Northwestern Hawaiian Islands Marine National
Monument, June 15, 2006, 71 FR 36443, June 26, 2006.

74 16 US.C. § 431, et seq.

75 Northwest Hawaiian Islands Marine National Monument, 50 C.F.R. § 404.6, 71 FR 51134
(Aug. 29, 2006).
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5. Discharging or depositing any material or other matter into Special Preservation
Areas or the Midway Atoll Special Management Area except vessel engine cool-
ing water, weather deck runoff, and vessel engine exhaust;

6. Discharging or depositing any material or other matter into the monument
[...that...] injures any resources of the monument, except fish parts (i.e., chum-
ming material or bait) used in and during authorized fishing operations, or dis-
charges incidental to vessel use such as deck wash, approved marine sanitation
device effluent, cooling water, and engine exhaust;

7. Touching coral, living or dead;

8. Possessing fishing gear except when stowed.. ;

9. Swimming, snorkeling, or closed or open circuit SCUBA diving within any Spe-
cial Preservation Area or the Midway Atoll Special Management Area; and

10. Attracting any living monument resources.”®

The Department of Defense sought to obtain exclusion from regulation for its
activities in the area. During interagency meetings at the National Security Coun-
cil and the Council on Environmental Quality within the Executive Office of the
President, Pentagon officials from the Office of the Secretary of Defense, the Joint
Chiefs of Staff, and the Office of the Navy Judge Advocate General argued that the
sanctuary lies directly on the threat axis between North Asia and the Hawaiian
Islands. Commander, U.S. Pacific Fleet set forth naval rationale for continued U.S.
warship and submarine access to the area, and Commander, U.S. Pacific Com-
mand sought to continue to use the airspace above the PSSA for missile overflight.

Under the proposal, the U.S. Navy would have been compelled to obtain a
permit from the Secretary of Interior or Secretary of Commerce to operate sub-
marines in the area—highly classified missions that are not widely known even
inside the armed forces. Not only would the requirement give another cabinet
secretary regulatory authority over active missions of the armed forces, but ironi-
cally, foreign submarines would not (and under UNCLOS could not) be made
subject to the rule—putting U.S. forces at an operational disadvantage by a bur-
densome new approval process.

The agencies and departments of the U.S. government had contending views
on the appropriate scope of an exemption for military activities in the U.S. regu-
lation. After extensive negotiations, however, a military exemption was crafted
that reads: “all activities and exercises of the U.S. Armed Forces shall be carried
out in a manner that avoids, to the extent practicable and consistent with opera-
tional requirements, adverse impacts on monument resources and qualities.””
Moreover, “in the event of threatened or actual destruction of, loss of, or injury
to a monument resource or quality resulting from an incident, including but
not limited to spills and groundings,” caused by the Department of Defense
or the US. Coast Guard, the cognizant armed force is required to coordinate
with the Secretaries of Commerce and Interior to take action to mitigiate the

7 1d., § 404.6.
77 1d,, § 404.9.
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harm.”® The Pentagon accepted the provisions, although the rules tend to impede
training realism and operational flexibility within the monument.

The armed forces initially opposed a proposal to seek IMO designation of the
Northwestern Hawaiian Islands Marine National Monument as a PSSA, which
then would open the door for protective measures to be imposed on foreign
flagged ships. General Peter Pace, Chairman of the Joint Chiefs of Staff, signed
a letter of non-concurrence to reject the idea. The military objected because the
area was deemed too large for designation as a PSSA—echoing Russia’s concern
over the Baltic Sea Area PSSA—and the proposal failed to demonstrate a threat
of environmental damage from international shipping or other activities.

In the view of the military, the proposal was a regulation in search of a threat to
the marine environment. The U.S. proposal, for example, stated that the extent of
tourism and recreation in the area was “extremely low.””® The incidence of inter-
national shipping was also quite minimal, suggesting that the potential for harm
to the area did not warrant designation as a PSSA. The U.S. proposal stated:

4.41 Although due to its remoteness, the exact route of vessels through this area is
unknown, it appears that most traffic passes to the north of the island chain,
following the great circle routes to and from ports on the west coast of North
America and East Asia. Other trans-Pacific ships travelling from ports in Hawaii
transit at least 100 miles south of the [Northwestern Hawaiian Islands]. Occa-
sionally, vessels transiting from the south pass within the boundaries of the
proposed PSSA.

4.42 A preliminary analysis of vessel traffic patterns [...reveals that...] during a
21-month study period in 2004 and 2005, approximately 132 vessels reported
from within the area of the proposed PSSA: 104 of these vessels were freight-
ers, 8 were tankers, 4 were research vessels, 2 were passenger vessels, 2 were
vessels used for educational purposes, 1 was a recreational vessel, 1 was a tow-
ing vessel with a 666 foot vessel in tow, and 10 were unidentified vessels. The
132 vessels were flagged in 23 different countries.®°

The proposal sought mandatory ship reporting as part of the package of APMs,
hoping to collect sufficient data of a greater number of ship movements through
the area to justify regulations over time. But the associated protective measures
proposed by NOAA to prevent harm to the monument area from international
shipping could have been implemented through the IMO without designation
of the entire Monument as a PSSA. The armed forces maintained that it was not
in the security interests of the United States or its alliance structure with Japan,
Australia, South Korea, Thailand, and the Philippines to promote designation of

78 1d.

79 IMO Doc. MEPC 56/8, Designation of the Papahanaumokuakea Marine National Monu-
ment as a Particularly Sensitive Sea Area, Apr. 5, 2007, para. 4.2.

80 Id,, at 4.4.1 and 4.4.2.
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vast swaths of the Pacific Ocean as a PSSA, which could be seen to show a new
tolerance for the erosion of navigational freedoms in the Asia-Pacific.

Nonetheless, the White House authorized the U.S. delegation at IMO to submit
a proposal for designation of the monument as a PSSA. The U.S. delegation to
MPEC 56 submitted a proposal, meeting at IMO in 2007.8! In April 2008, MEPC
57 approved the request for designation of the Marine National Monument as a
PSSA.82 The associated protective measures adopted for the area include expan-
sion of six existing ATBAs and establishment of a ship reporting system, which
is recommendatory for transiting ships that are 300 gross tons or larger, and for
fishing vessels and all ships in distress, and is mandatory as a condition of entry
to a U.S. port or “U.S. place” for all ships 300 gross tons or larger, and for ships
in distress.83 Sovereign immune vessels, such as warships, however, are exempt
from the reporting procedures.

Surprisingly, the Papahanaumokuakea PSSA was approved by IMO, even
though there was minimal presence of international shipping through the area,
let alone a demonstration of harm produced by vessel transits. There is scant
evidence that foreign-flagged ships have been responsible for marine environ-
mental harm in the area over the past three decades.3* The last foreign-flagged
vessel that is known to have created any remarkable environmental impact
was the Greek-flagged Anangel that had to dump 2200 pounds of kaolin clay into
the ocean to escape a reef, but that incident occurred thirty years ago. Still, the
criticism that the PSSA was a regulation in search of a risk did not sway either
the Bush administration or the IMO.

Finally, on July 30, 2010, the monument was inscribed as a mixed (natural and
cultural) World Heritage Site at the United Nations Educational, Scientific and
Cultural Organization’s (UNESCO) 34th World Heritage Convention in Brasilia,
Brazil.

5.2.5 Mid-Pacific Ocean National Monuments (United States)

The United States has continued to expand its network of marine national monu-
ments in the Pacific Ocean. On January 16, 2009, three marine national monu-
ments were established: The Marianas Trench Marine National Monument, the

81 1d.,, at 4.2.

82 IMO Doc. MEPC 57/21Report of the Marine Environmental Protection Committee, Apr.
7, 2008, para. 7.1-7.4.

83 IMO Doc. SN.1/Circ.264, Mandatory Ship Reporting Systems, Oct. 23, 2007, Annex 1.

84 IMO Doc. 56/INF.2, Designation of the Papahanaumokuakea Marine National Monu-
ment as a Particularly Sensitive Sea Area, Apr. 5, 2007, Annex 1.

85 Id.
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Pacific Remote Islands Marine National Monument, and the Rose Atoll Marine
National Monument.86

The Marianas Trench Marine National Monument encompasses nearly
61,100,000 acres (95,216 square miles) and includes the 1,100 mile long and 44
mile wide Mariana Trench. The Mariana Trench is the site of the deepest point
on Earth. The Trench extends along an arc 2.3 miles in diameter, and consists of
21 undersea mud volcanoes and thermal vents. The area is home to unusual life
forms that flourish in some of the harshest conditions of cold and pressure. The
waters around the northernmost three islands of the Archipelago have the great-
est diversity of seamount and hydrothermal vent life ever discovered.8”

The Pacific Remote Islands Marine National Monument includes Howland
Island, Baker Island, Jarvis Island, Johnston Atoll, Palmyra Atoll, Kingman Reef,
Wake Atoll National Wildlife Refuges, and their surrounding waters. The Monu-
ment extends throughout 55,600,000 acres (86,888 square miles) of land and
water, and it contains a widespread collection of coral reefs, seabirds, and shore
bird protected areas. The Rose Atoll Marine National Monument is small by com-
parison, but covers 8,609,000 acres (13,451 square miles). NOAA has initiated the
process to add the Monument's surrounding marine areas to the Fagatele Bay
National Marine Sanctuary.

Commercial fishing is prohibited within all three of the monuments. Suste-
nance, recreational, and traditional indigenous fishing, however, is permitted, but
it is managed as a sustainable activity in accordance with the Magnuson-Stevens
Fishery Conservation and Management Act and an Executive Order.88 Likewise,
the Secretary of Interior may authorize scientific exploration and research within
each of the monuments.

The Secretaries of Interior and Commerce approve management plans for the
monuments. These plans, however, “shall impose no restrictions on innocent pas-
sage in the territorial sea or otherwise restrict navigation, overflight, and other
internationally recognized lawful uses of the sea...in compliance with interna-
tional law.” The proclamations state that none of the navigation restrictions “shall
apply to or be enforced against a person who is not a citizen, national, or resident
alien of the United States (including foreign flag vessels) unless in accordance
with international law.”

86 Pres. Proc. 8335, Establishment of the Marianas Trench Marine National Monument,
Jan. 6, 2009, 74 FR 1557, Jan. 12, 2009; Pres. Proc. 8336, Establishment of the Pacific
Remote Islands Marine National Monument, Jan. 6, 2009, 74 FR 1565, Jan. 12, 2009, and
Pres. Proc. 8337, Establishment of the Rose Atoll Marine National Monument, Jan. 6,
2009, 74 FR 1577, Jan. 12, 2009.

87 The Mariana Archipelago includes the islands of Maug, Asuncion, and Farallon de
Pajaros, which is also known as Uracas.

88 16 U.S.C. § 1801, et seq. and Exec. Ord. 12962.
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Exceptionssimilar to those found in the proclamation of the Papahanaumokuakea
Marine National Monument concerning emergencies, national security, and law
enforcement activities also apply to the Marianas Trench, the Pacific Remote
Islands and the Rose Atoll Marine National Monuments. Nothing in any the
proclamations tries to “limit agency actions to respond to emergencies posing
an unacceptable threat to human health or safety or to the marine environment
and admitting of no other feasible solution.” Furthermore, none of the proclama-
tions apply to activities of the Armed Forces, including those of the U.S. Coast
Guard.8®

Nonetheless, the Pentagon agreed that it will “ensure, by the adoption of
appropriate measures not impairing operations or operational capabilities, that
its vessels and aircraft act in a manner consistent, so far as is reasonable and
practicable,” with the proclamations. In the event of threatened or actual destruc-
tion of, loss of, or injury to a monument’s living marine resource resulting from
an incident caused by the Department of Defense or the U.S. Coast Guard, the
responsible armed force is required to coordinate with the Secretary of the Inte-
rior or Commerce, as appropriate, for the purpose of taking actions to respond to
and mitigate the harm. If possible, the Navy or Coast Guard is required to “restore
or replace the Monument resource or quality.” This charge is a broad and open-
ended duty stapled to an equally large financial liability.

5.3 SHIPS’ ROUTEING, VESSEL TRAFFIC SERVICES, AND SHIPS’ REPORTING

In addition to the establishment of PSSAs, a number of other IMO-adopted mea-
sures can be used by coastal States to enhance safety of navigation and to protect
the marine environment. These measures, which include ship routeing systems,
ATBAs, ship reporting systems, and vessel traffic services, can be used to channel-
ize shipping traffic or regulate their movement through a prescribed area.

Traffic separation schemes (TSS) have been established in many of the major
congested shipping areas in the world. Typically, the provisions include two-way
routes, recommended tracks, deep-water routes, and precautionary areas. These
measures help to improve safety of navigation in areas of converging or high-den-
sity traffic. The schemes are best for passage constrained by restricted sea room,
obstructions to navigation, limited depths and challenging shoals and tides, or
unfavorable meteorological conditions.®°

Pursuant to Regulation 10 of Chapter V of the Safety of Life at Sea Convention
(SOLAS), ships’ routeing systems can be recommendatory or mandatory for all

89 Pres. Proc. 8335, 74 FR 1557, 1561; Pres. Proc. 8336 74 FR 1565, 1569; and Pres. Proc.
8337, 74 FR 1577, 1579.

90 IMO Doc. A.572(14), General Provisions on Ships’ Routeing, as amended, Nov. 20,
1985.
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ships or they may apply only to certain categories of ships or ships carrying certain
cargoes. Routeing measures must be adopted in accordance with the guidelines
and criteria developed by the IMO. However, ships’ routeing systems and coastal
State enforcement action shall be consistent with international law, including
UNCLOS. Furthermore, neither SOLAS Regulation V/10 nor its associated guide-
lines “shall prejudice the rights and duties of Governments under international law
or the legal regimes of straits used for international navigation and archipelagic
sea lanes.”9!

A ships’ routeing system may or may not have associated with it a ves-
sel traffic service (VTS), adopted pursuant to SOLAS Regulation V/12.
A VTS may be established when vessel characteristics or the degree of risk war-
rants close vessel tracking. There is no single architecture for VTS, and the term
refers to any shore-side system that may “range from the provision of simple
information messages to ships, such as position of other traffic or meteorological
hazard warnings, to extensive management of traffic within a port or waterway.”92
Ships entering a VTS area normally report to the local authorities and may be
tracked by the VTS control center. Ships within the area are required to main-
tain a specific frequency for navigational or other warnings so that they may be
contacted directly by the VTS operator if there is an increased risk of an incident
or, in areas where traffic flow is regulated, to receive advice or notice on when
or how to proceed.

A VTS enhances safety of life at sea and efficiency of navigation, as well
as protects the marine environment, adjacent shore areas, work sites and
offshore installations from the potentially adverse effects of maritime traf-
fic. Nothing in Regulation V/12 or its implementing guidelines, however,
shall “prejudice the rights and duties of Governments under international
law or the legal regimes of straits used for international navigation and archipe-
lagic sea lanes.”93

In 1994, SOLAS was amended to allow the establishment of mandatory ship
reporting systems.%4 The updated SOLAS Regulation V/11 entered into force in
1996, and it provides that all ships, certain categories of ships, or ships carrying
certain cargoes shall use reporting systems that have been adopted and imple-
mented in accordance with IMO guidelines and criteria.?® As is the case with

91 SOLAS Regulation V/10.

92 IMO Doc. MSC.65(68), Adoption of Amendments to the Convention for the Safety of
Life at Sea, June 4, 1997, reprinted in IMO Doc. MSC 68/23/Add.1, Annex 2; IMO Doc.
A.857(20), Guidelines on Vessel Traffic Services, Dec. 3, 1997.

93 SOLAS Regulation V/12.

94 IMO Doc. MSC.31(63), Adoption of Amendments to the Convention for the Safety of
Life at Sea, 1974, May 23, 1994 and IMO Doc. MSC 63/23/Add.], Annex 2, May 23,
1994.

95 http://www.sailing.org/downloads/sailors/SOLASV.pdf.
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mandatory ship routeing measures, all “ship reporting systems and actions taken
to enforce compliance with those systems shall be consistent with international
law, including. .. [UNCLOS].”9¢ Furthermore, nothing in Regulation V/I11 and its
associated guidelines “shall prejudice the rights and duties of Governments under
international law or the legal regimes of straits used for international navigation
and archipelagic sea lanes.” The use of ship reporting systems shall be free of
charge to the ships concerned, a rule that prevents rent seeking by coastal states
always searching for new sources of outside revenue.

In general, ships’ routeing and reporting systems “can be established to improve
safety of life at sea, safety and efficiency of navigation, and/or increase the pro-
tection of the marine environment.”” In order to facilitate the assessment and
approval of ship routeing and ship reporting systems by the Sub-Committee on
Safety of Navigation and the Maritime Safety Committee, proposals should be
prepared using IMO guidelines.®® States should also consult Part A of the GPSR,
which contains advice on how to craft proposals.

At a minimum, proposals should set out the “objectives of the routeing sys-
tem, the demonstrated need for its establishment, and the reasons why the pro-
posed system is preferred.”®® The “history of groundings, collisions, or damage
to the marine environment” and “the proposed impact on navigation, including
the expected impact on shipping,” should be included in routeing system pro-
posals.’00 Traffic considerations should be taken into account, including aids to
navigation, traffic patterns, nautical charts for the area, and the presence of off-
shore structures. Environmental factors, such as prevailing weather conditions,
tidal streams, currents, and sea ice concentrations, also should be set forth.10!
If the system is intended to protect the marine environment, the proposal should
also “state whether the proposed routeing system can reasonably be expected to
significantly prevent or reduce the risk of pollution...."02

The proponent must indicate whether they are seeking a recommendatory or
mandatory routeing system. If a proposal is for a mandatory system, the sub-
mission must also include a justification for why a mandatory system is needed,
whether such a system would adversely affect ports and harbors of neighbor-
ing states, and whether the mandatory routeing system is limited to what is

96 IMO Doc. MSC.31(63), Adoption of Amendments to the Convention for the Safety of
Life at Sea, 1974, May 23, 1994.

97 1d., Annex, para. 1.2.

98 IMO Doc. MSC/Circ.1060, Guidance Note on the Preparation of Proposals on Ships’
Routeing Systems and Ship Reporting Systems for Submission to the Sub-Committee
on Safety of Navigation, Jan. 6, 2003.

99 Id., Annex, para. 3.1

100 1d.

101 1d., para. 3.4 and 3.5.

102 1d., para. 3.5.2.
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essential in the interest of safety of navigation and protection of the marine
environment.103

Other information that may be contained in a routeing system proposal
includes:

1 presence of fishing grounds; existing or foreseeable development of offshore
exploration and exploitation of the seabed, offshore structures, and changes in
the traffic pattern because of port or offshore terminal development;

.2 a summary of other measures taken;

.3 consultations that have taken place with mariners using the area, port authori-
ties, or other groups with an interest in the area; and

4 in the case of a mandatory system, the details of the measures to be taken to
monitor compliance with the system and the actions intended if a ship fails to
comply with its requirements.104

Proposals for ship reporting systems should include the following information:

the objectives and demonstrated need;

categories of ships required to participate;

hydrographical and meteorological elements, and vessel traffic characteristics;
geographic coverage;

format and content of the reports required;

information to be provided to participating ships;

communication requirements for the system, including radio frequencies;
regulations to be put into effect;

shore-based facilities and personnel qualifications ashore;

10 a summary of the measures used and reasons why they are inadequate;
11 alternative communications protocols;

.12 plans for responding to an emergency;

.13 measures to enforce compliance; and

14 effective date.105

[EJR- RN e NS W NS R

Since mandatory ship reporting systems first were authorized in 1996, they have
proliferated much like PSSAs. These systems have been adopted to enhance
safety of navigation, as well as protect the marine environment. Although there
was a demonstrated need for many of these systems to enhance safety of nav-
igation, a number of other reporting systems, adopted for purposes of marine
environmental protection, underwent only minimal scrutiny in the relevant IMO
bodies. For example, a U.S. proposal to establish two mandatory ship report-
ing systems off the northeastern and southeastern United States was adopted
by IMO. The ship reporting systems purportedly protect the endangered

103 1d., para. 3.6.
104 1d., para. 3.8.
105 1d., para. 7.
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northern right whale, although there is insufficient evidence that they have
done s0.106

5.4 MANDATORY SHIP REPORTING (UNITED STATES)

At NAV 44, the United States proposed the establishment of a mandatory ship
reporting system off the eastern coast of the United States to protect the endan-
gered northern right whale from the threat posed by international shipping.19?
The whales are especially vulnerable to ship strikes due to their distribution,
behavior, and physical attributes. Because they have a largely coastal life, living
along the continental shelf, right whales are brought into contact with human
population centers and major shipping lanes.

The marine mammals are highly buoyant and spend long periods of time
resting at or just below the water’s surface. Right whales may be observed in
active surface groups (ie., four to twenty individuals engaged in frequent physi-
cal contact and courtship behavior), and they skim feed (i.e., gathering plankton
by swimming slowly near the surface with their mouths open). During resting,
feeding and surface active situations, whales may be unaware of approaching
ships. Mothers nursing calves are frequently observed at the surface, and calves
have limited ability to dive so they are especially vulnerable to ship strikes. Right
whales are slow moving, with occasional speeds of up to only five or six knots.
Moreover, the animals are difficult for mariners to see, especially in rough seas and
at night, due to their low profile, dark color, broad back and lack of a dorsal fin.

The objective of the mandatory ship reporting system is to:

... provide mariners entering critical habitat areas with timely notice and other rel-
evant information including recent sightings where available to reduce the potential
for collisions between ships and right whales. This system will assist mariners to navi-
gate safely through the area by informing them of a potential navigation hazard and
other beneficial information and thus directly contribute to the survival and recovery
of the right whale. .. 108

106 TMO Doc. MSC.85(70), Mandatory Ship Reporting Systems, Annex 1, Description of
the Mandatory Ship Reporting Systems for Protection of Endangered North Atlantic
Right Whales in Sea Areas off the Northeastern and Southeastern Coasts of the United
States, Dec. 7, 1998, reprinted in IMO Doc. MSC 70/23/Add.2, Mandatory Ship Report-
ing Systems, Description of the Mandatory Ship Reporting Systems for Protection of
Endangered North Atlantic Right Whales in Sea Areas off the Northeastern and South-
eastern Coasts of the United States, Dec. 7, 1998, Annex 16, and IMO MSC 85/26/Add.1,
Report of the Maritime Safety Committee on its Eighty-fifth Session, Establishment of
a New Recommendatory Seasonal Area to be Avoided in the Great South Channel, off
the East Coast of the United States, Annex 15, Jan. 6, 2009.

107 IMO Doc. NAV 44/14, Report to the Maritime Safety Committee, Forty-fourth Session
of the Navigation Sub-Committee, Sept. 4, 1998, para. 3.23.

108 1d., para. 3.24.
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Prior to NAV 44 in 1998, all mandatory ship reporting systems had been adopted
to prevent marine pollution from ships, rather than to protect a particular marine
species from ship collisions. The United States believed, however, that manda-
tory ship reporting for the specific purpose of protecting populations of single
marine species from direct physical impacts of ships was warranted in cases of
clear scientific evidence that:

.11 the population of a marine species is “immediately endangered with extinction;”

1.2 major international shipping lanes pass through its critical habitat; and

.13 the greatest known threat to the survival and recovery of the population is posed
by direct physical impacts from ship collisions.!09

Although a majority of the IMO delegations thought that the U.S. proposal was
justified, a substantial minority were not convinced that the proposed protective
measures would be effective. The opposition preferred a recommendatory ship
reporting system. Concern was also evident from a number of delegations that
approval of the system would create an undesirable precedent, as it would lead to
yet more mandatory ship reporting systems that impaired freedom of navigation.!?
In the end, despite these concerns, the Sub-Committee endorsed the U.S. view
that a mandatory system was required in this case.l

The U.S. proposal received support from most of the delegations at MSC 70.
In light of the scientific evidence proffered by the United States, the Maritime
Safety Committee adopted the proposal in December 1998.112 To alleviate any
remaining concerns that the ship reporting system would lead to a proliferation
of mandatory ship reporting systems elsewhere to protect single species, the U.S.
delegation recommended a three-part test. MSC agreed that ship reporting sys-
tems for the specific purpose of protecting populations of single marine species
from direct physical impacts of ships, such as collisions, may be warranted only
in special circumstances. The test indicates single species rules are appropriate
only if there is clear scientific evidence that:

.1 the population of a marine species is immediately endangered with extinction;

.2 major shipping routes pass through habitat critical for the population; and

.3 the greatest known threat to the survival and recovery of the population is posed
by direct physical impacts of ships, such as collisions.!!3

109 Td., para. 3.24 and Annex 8.

10 1d., paras. 3.25 and 3.26.

- 1d., para. 3.27.

112 TMO Doc. MSC 70/23, Report of the Maritime Safety Committee on its Seventieth Ses-
sion, Dec. 17, 1998, para. 11.41; IMO Doc. MSC.85(70), Report of the Maritime Safety
Committee on its Seventieth Session, Dec. 17 1998, Annex 16, and IMO Doc. MSC
70/23/Add.2, Dec. 17, 1998, Annex 16.

13 MO Doc. MSC 70/23, Report of the Maritime Safety Committee on its Seventieth Ses-
sion, Dec. 17, 1998, paras. 11.39 and 11.40.
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The mandatory ship reporting system applicable off the northeastern and south-
eastern coasts of the United States took effect in July 1999.14 The ship reporting
system applies to all ships displacing 300 gross tonnage or greater, except sover-
eign immune vessels. The geographical coverage of the system includes:

2.1. Northeastern United States: Geographical boundaries of the proposed northeast
area include the water of Cape Cod Bay, Massachusetts Bay, and the Great South
Channel east and southeast of Massachusetts.!!>

2.2. Southeastern United States: Geographical boundaries of the proposed southeast
area include coastal waters within about 25 nautical miles along a 90 nautical
miles stretch of the Atlantic seaboard in Florida and Georgia.'6

Ships entering the prescribed areas are instructed:

4.1. ...that they are entering an area of critical importance for the protection of
the highly endangered right whale; that such whales are present; and that ship
strikes pose a serious threat to whales and may cause damage to ships....

4.2, ...to monitor Coast Guard Broadcast Notice to Mariners, NAVTEX, NOAA
Weather Radio, and, in the northeastern ship reporting system area only, the
Cape Cod Canal Vessel Traffic Control and the Bay of Fundy Vessel Traffic Con-
trol [to obtain seasonal right whale advisories]....

4.3. ...to consult with NAVTEX, Inmarsat-C SafetyNET (satellite text broadcasts),
the United States Coast Pilot, Notice to Mariners, and nautical charts for infor-
mation on the boundaries of the right whale critical habitat and the national
marine sanctuary, [and] applicable regulations, and precautionary measures
that mariners may take to reduce the risk of hitting right whales....

4.4. ...to report any whale sightings, and dead, injured, or entangled marine mam-
mals to the nearest local Coast Guard station....11”

The two systems are implemented domestically through a U.S. Federal statute.!!8
The Department of Defense was opposed to the compulsory nature of the concept

14 33 US.C. § 1230(d).

115 IMO Doc. MSC.85(70), Report of the Maritime Safety Committee on its Seventieth Ses-
sion, Dec. 17 1998, Annex 16, and IMO Doc. MSC 70/23/Add.2, Dec. 17, 1998, Annex 16,
Appendix 1. Coordinates of the area are as follows: from a point on Cape Ann, Massa-
chusetts at 42°39’.00 N, 70°37°.00 W; then northeast to 42°45’.00 N, 70°13’.00 W; then
southeast to 42°10°.00 N, 68°31'.00 W; then south to 41°00’.00 N, 68°31'.00 W; then west
to 41°00°.00 N, 69°17°.00 W; then northeast to 42°05’.00 N, 70°02’.00 W, then west to
42°04'.00 N, 70°10.00 W; and then along the Massachusetts shoreline of Cape Cod Bay
and Massachusetts Bay back to the point on Cape Anne at 42°39’.00 N, 70°37".00 W.
NOAA Chart No.13009.

116 TMO Doc. MSC.85(70), Report of the Maritime Safety Committee on its Seventieth Ses-
sion, Dec. 17 1998, Annex 16, and IMO Doc. MSC 70/23/Add.2, Dec. 17, 1998, Annex 16,
Appendix 2. The area extends from the shoreline east to longitude 80°51'60 W with
the southern and northern boundary at latitudes 30°00°.00 N and 31°27".00 N, respec-
tively. NOAA Chart No.11009.

17 TMO Doc. MSC.85(70), Report of the Maritime Safety Committee on its Seventieth Ses-
sion, Dec. 17 1998, Annex 16.

118 33 U.S.C. § 1230(d).
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during the U.S. interagency deliberations leading up to the decision to submit the
proposal to the IMO. The armed forces were concerned about the adverse prec-
edent the mandatory ship reporting system would have on worldwide freedom
of navigation. President Clinton disagreed with his military advisers and rejected
other less-intrusive options proposed by the Pentagon, such as a recommenda-
tory system with all the same features proposed in the compulsory system. The
Clinton administration insisted on pursuing a mandatory system, even though
proponents had not presented evidence that a mandatory system would reduce
ship strikes any more than a recommendatory system.

A 2007 report prepared for the Marine Mammal Commission by scientists at
Woods Hole Oceanographic Institution supports the Pentagon’s suspicion that
the proposed system would not produce the desired effect. Commenting on the
ship strike reduction strategy, the report determined that mandatory ship report-
ing systems “have not brought an end to ship strikes, nor is there any evidence
that they have reduced the incidence of such events.”!® The report concludes,
“[a]lthough the ship strike reduction strategy may have prevented some colli-
sions, it has not been successful in addressing this threat to North Atlantic right
whales.”

The northern right whale population has remained fairly consistent for the
past 40 years, numbering between 300-350 animals. Since 1999, compliance with
the mandatory ship reporting systems has averaged only about 53 percent (64
percent in the northeast and 43 percent in the southeast).!? Despite these lack-
luster compliance rates and the findings of the Woods Hole study, the United
States continued to advocate the value of the systems.

In 2008, the United States proposed that the north-south leg of the existing
traffic separation scheme (TSS) in the approach to Boston, Massachusetts, be
amended to narrow the shipping lanes in order to, inter alia, “provide further
protection to right whales from ship strikes because the lanes will be moved
away from an area with a high seasonal density of right whales in April through
July."12! In conjunction with these amendments to the TSS, the United States also
proposed the establishment of a recommendatory, seasonal area to be avoided
(ATBA). The ATBA would apply to ships 300 gross tons and above, and from

119 RANDALL REEVES, ET AL., REPORT OF THE NORTH ATLANTIC RIGHT WHALE PROGRAM
REVIEW FOR THE MARINE MaMMAL COMMISSION 13-17 (2007) (Woods Hole, Massa-
chusetts, Mar. 2006).

120 TMO Doc. NAV 47/INF.2, Ship strikes of Endangered Northern Right Whales, Submit-
ted by the United States, Apr. 23, 2001

121 IMO Doc. NAV 54/3, Amendment of the Traffic Separation Scheme In the Approach to
Boston, Massachusetts, Submitted by the United States, Mar. 27, 2008, para. 3.
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April 1to July 31 in the Great South Channel, which was identified as “one of the
most important feeding habitats for right whales within the species’ range.”22

Right whales engage in behavior in this area during the four-month period that
makes them particularly susceptible to ship strikes.1?3 One year earlier, Canada
submitted a similar proposal to establish a seasonal ATBA, from June 1to Decem-
ber 31, in Roseway Basin, south of Nova Scotia for ships of 300 gross tonnage and
above.124

In order to significantly reduce the risk of ship strikes of the highly endangered North
Atlantic right whale, it is recommended that ships of 300 gross tonnage and upwards
solely in transit during the period of 1 June through 31 December should avoid the
area....1%

The proposed area is “one of only two known, high-use, seasonal aggregation
areas for North Atlantic right whales in Canadian waters and is an important
feeding and socializing habitat” for the endangered species.?6 The purpose of
establishing an ATBA is “to minimize ship traffic in this environmentally sensi-
tive area where right whale densities are significant,” and thereby reduce the risk
of ship strikes.!??

Most recently, NOAA proposed expanding the areas considered the right
whale’s critical habitat off the coast of Florida. Current critical habitats for the
northern right whale have been established in the Great South Channel, Cape
Cod Bay, Massachusetts, and the Southeastern United States.1?8 If approved, the
expansion of the southeastern critical habitat could have negative implications

122 IMO Doc. NAV 54/3/1, Area to be Avoided in the Great South Channel, Submitted by the
United States, Mar. 27, 2008, paras. 1-2. The coordinates are: (1) 41° 44'.14 N 069° 34'.83
W; (2) 42°10°.00 N 068° 31.00 W; (3) 41° 24’.89 N 068° 31.00 W; and, (4) 40° 50".47 N
068° 58.67 W. Id. See also, IMO Doc. NAV 54/25, Report to the Maritime Safety Com-
mittee, Aug. 14, 2008, Annex 2.

123 1d., para. 12.

124 IMO Doc. NAV 53/3/13, Area to be Avoided in Roseway Basin, South of Nova Scotia
(Submitted by Canada), Apr. 20, 2007, para. 1.

125 1d. The area is bounded by: (1) 43°16’.00 N 064° 55".00 W; (2) 42° 47°.00 N 064° 59°.00 W;
(3) 42° 39°.00 N 065° 31'.00 W; and, (4) 42° 52°.00 N 066° 05’.00 W. See also, IMO Doc.
MSC 83/28/add.3, Annex 25, Report of the Maritime Safety Committee on its Eighty-
Third Session, Nov. 2, 2007.

126 .

127 1d., paras. 2 and 8; IMO Doc. NAV 53/22, Report to the Maritime Safety Committee,
Aug. 14, 2007, para. 3.27.

128 The designated areas include:

(a) Great South Channel. The area bounded by 41° 40’ N/69° 45’ W; 41° 00’ N/69° 05’
W; 41° 38’ N/68° 13° W; and 42° 10’ N/68° 31" W.

(b) Cape Cod Bay, Massachusetts. The area bounded by 42° 04.8' N/70° 10’ W; 42° 12’
N/70° 15 W; 42° 12’ N/70° 30’ W; 41° 46.8 N/70° 30’ W and on the south and east
by the interior shoreline of Cape Cod, Massachusetts.
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for the Navy’s decision to build a 500-square mile undersea warfare training
range (USWTR) off Jacksonville, Florida.12%

The prospects for extinction of the right whale are disturbing, and many sense
that only desperate measures can save the species. It is reasonable, however, to
question whether the current approach helps maintain the marine mammal pop-
ulation at the lowest sacrifice of navigational freedoms. Expansion of the critical
habitat for the right whale may not save any additional animals, but would be
contrary to U.S. national security and global ocean interests.

5.5 MARINE MAMMALS

Are U.S. naval operations, and particularly the use of sonar, hazardous to marine
mammals?

The ability to test and train with sonar is critical to the Navy’s operational read-
iness. Over 40 countries operate more than 400 submarines worldwide, many
of which are quiet, modern diesel-electric boats, and some are super-quiet air
independent propulsion (AIP) submarines with improved sensor performance,
advanced weapons systems, and enhanced signature reduction. It has been more
than ten years, for example, since China introduced the sophisticated Song-class
diesel electric submarine.

Reportedly quieter than the U.S. fast attack Los Angeles-class boats, the Song is
equipped with wake-homing torpedoes and anti-ship cruise missiles. In one inci-
dent on October 26, 2006, one of the ultra-quiet Song submarines surfaced inside
the protective screen of the aircraft carrier USS Kitty Hawk, at a distance of about
five miles. Admiral Gary Roughead, who served as commander of the U.S. Pacific
Fleet, and who would later serve as Chief of Naval Operations, was visiting China
at the time. He warned that the submarine risked igniting a “shootout.”3°

Advanced conventional submarines pose a significant threat to U.S. forces
operating in littoral or near-shore environments. Active sonar is the best way
to detect submarines lurking offshore. The U.S. Navy says it needs to be able to
train in realistic conditions with a variety of ocean bottom topography in order
to be prepared to face the threat posed by the new generation of diesel electric

(c) Southeastern United States. The coastal waters between 31° 15’ N and 30° 15' N
from the coast out 15 nautical miles; and the coastal waters between 30° 15’ N and
28° 00’ N from the coast out 5 nautical miles (Figure 8 to Part 226 C.F.R.).
50 C.F.R. § 226.203 [59 FR 28805, June 3, 1994. Re-designated and amended at 64 FR
14067, Mar. 23, 1999; 68 FR 17562, Apr. 10, 2003; 70 FR 1832, Jan. 11, 2005; 71 FR 38293,
July 6, 2006; 73 FR 19011, Apr. 8, 2008].
129 Jim Waymer, Feds may extend right whale habitat off Brevard, FLORIDA TODAY,
Dec. 28, 2009.
180 Admiral Says Sub Risked a Shootout, WAsH. TIMES, Nov. 15, 2006.
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submarines.!3! Sonar is a key to anti-submarine warfare (ASW) training. Because
ASW is a perishable skill, however, Navy technicians that operate sonar systems
must practice regularly.

Navy ships routinely exercise with sonar in order to certify a task force before
the group of ships may deploy overseas. But environmental organizations have
maintained that sonar usage harms marine mammals. The Natural Resources
Defense Council (NRDC) sought to halt the Navy’s use of sonar during training.
The Navy replied that there was little evidence to suggest that sonar affected
marine mammals and, in any event, that the balance of interests for the United
States augured in favor of national security rather than marine mammal con-
servation. In 2008, the U.S. Supreme Court decided a case that ended the
controversy.132

5.5.1 Natural Resources Defense Council v. Winter (Sonar Litigation)

On March 22, 2007, NRDC sued the U.S. Navy in the District Court for the Central
District of California seeking declaratory and injunctive relief on the grounds that
the Navy’s southern California training exercises that involve the use of sonar vio-
late the National Environmental Policy Act of 1969 (NEPA), the Endangered Spe-
cies Act of 1973 (ESA), and the Coastal Zone Management Act of 1972 (CZMA).
In January 2008, the District Court granted plaintiffs’ motion for a preliminary
injunction and prohibited the Navy from using mid-frequency active (MFA) sonar
during its training exercises because evidence suggested that sonar use harmed
whales and other marine mammals.!33

The Navy filed an emergency appeal to the Ninth Circuit Court of Appeals. The
Court of Appeals agreed with the District Court that a preliminary injunction was
appropriate. The appellate court also concluded that a blanket injunction prohib-
iting the Navy from using MFA sonar in the Southern California training area was
overbroad, and remanded the case to the District Court “to narrow its injunction

131 DEpT OF THE U.S. NAVY, NAVY’'S NEED FOR SONAR AND MARINE MAMMAL PROTECTION
EFFORTS, CHIEF OF NAVAL OPERATIONS FACT SHEET (2012).

182 Winter, Secretary of the Navy, et al. v. National Resources Defense Council, Inc., et al., 129
S. Ct. 365, 555 U.S. 7 (2008). See also, Stacey M. Valentine, Case Summaries: Winter,
Secretary of the Navy, et al. v. Natural Resources Defense Council, Inc., et al., 129 S.Ct. 365,
No. 07-1239 (U.S. 2008), 1 WaSH. & LEE J. ENERGY, CLIMATE, & ENV'T 195 (2010).

133 Active sonar involves emitting pulses of sound underwater and then receiving acoustic
waves that echo off the target. Passive sonar, on the other hand, “‘listens’ for sound
waves but does not introduce sound into the water. Passive sonar is not effective for
tracking diesel-electric submarines because those vessels can operate almost silently.
Passive sonar also has a more limited range than active sonar, and cannot identify the
exact location of an enemy submarine.” Id.
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so as to provide mitigation conditions under which the Navy may conduct its
[sonar] training exercises.”34

On remand, the District Court entered a new preliminary injunction allowing
the Navy to use MFA sonar, but only if it implemented a list of mitigation mea-
sures designed to reduce the effect of sonar on marine mammal populations. First,
the Navy was required to observe a 12-mile “exclusion zone” from the coastline
when operating with sonar. Second, warships must use lookouts to help avoid
encounters with marine mammals. Third, the District Court restricted the use
of “helicopter-dipping” sonar. Fourth, the use of MFA sonar in geographic choke
points was restricted. Fifth, the Navy was required to shut down MFA sonar when
a marine mammal was spotted within 2,200 yards of a warship. Finally, the Navy
would power down MFA sonar by 6 dB during significant surface ducting condi-
tions, in which sound travels farther than it otherwise would due to temperature
differences in adjacent layers of water.13> The Navy filed a notice of appeal, chal-
lenging only the last two restrictions. The mitigation measures were imposed on
the Navy in addition to related measures the Navy previously had adopted pursu-
ant to the Marine Mammal Protection Act.

Concurrently, the Navy sought relief from the Executive Branch. Accord-
ingly, the President granted the Navy an exemption from the requirements of
the Coastal Zone Management Act after determining that the naval exercises in
question were “in the paramount interest of the United States.”’36 The President
concluded that compliance with the District Court’s injunction would “under-
mine the Navy’s ability to conduct realistic training exercises that are necessary
to ensure the combat effectiveness of ... [aircraft carrier] strike groups.”%7

The Navy then moved to vacate the District Court’s injunction with respect
to the 2,200-yard “shutdown” zone and the restrictions on training in surface
ducting conditions. The District Court declined to do so, however, and the Court
of Appeals affirmed the decision.!3® The Ninth Circuit agreed with the District
Court’s holding that the Navy’s environmental assessment (EA), which resulted
in a finding of no significant environmental impact from the use of Navy sonar,
was “cursory, unsupported by cited evidence, or unconvincing.”3® The Court
of Appeals further determined that, based on the Navy’s own figures, the train-
ing exercises would cause 564 physical injuries to marine mammals, as well as
170,000 “disturbances of marine mammals’ behavior.”140

1
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4 508 F. 3d 885, 887 (CA9 2007).

5 530 F. Supp. 2d 1110, 1118-1121 (C.D. Cal. 2008).
6 16 U. S. C. § 1456(c)(1)(B).

7 555 U.S. 7, 18 (2008).

8 527 F. Supp. 2d 1216 (C.D. Cal 2008).

518 F. 3d, at 658, 683 (9th Cir. 2008).

140 [d,, at 696.
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The Ninth Circuit held that the balance of hardships and consideration of
the public interest weighed in favor of the plaintiffs, emphasizing that the nega-
tive impact on the Navy’s training exercises was “speculative,” since the Navy
had never before operated under the procedures required by the District Court.1!
In particular, the Court of Appeals determined the 2,200-yard shutdown zone
imposed by the District Court was unlikely to affect the Navy’s operations because
the Navy often shuts down its mid-frequency active sonar systems during the
course of training exercises. The power down requirement during significant sur-
face ducting conditions was not unreasonable because such conditions are rare,
and the Navy has previously certified strike groups that had not trained under
such conditions.

The Navy appealed the case to the Supreme Court, arguing that the standard
used by the District and Appellate Courts was too lax when deciding in favor of a
preliminary injunction against Navy sonar usage. The Navy argued that the judi-
ciary had improperly interfered with the Executive branch’s authority to control
the military. The Supreme Court granted certiorari, and upon hearing the case,
reversed the lower courts’ decisions and vacated the injunction.

In delivering the opinion of the Court, Chief Justice Roberts stated:

‘To be prepared for war is one of the most effectual means of preserving peace.’
[1 Messages and Papers of the Presidents 57 (J. Richardson comp. 1897)]. So said
George Washington in his first Annual Address to Congress, 218 years ago. One of
the most important ways the Navy prepares for war is through integrated training
exercises at sea. These exercises include training in the use of modern sonar to detect
and track enemy submarines, something the Navy has done for the past 40 years.

...the Court of Appeals upheld a preliminary injunction imposing restrictions
on the Navy’s sonar training, even though that court acknowledged that “the record
contains no evidence that marine mammals have been harmed” by the Navy’s exer-
cises.... The Court of Appeals was wrong, and its decision is reversed.!#2

The Chief Justice elaborated:

President Theodore Roosevelt explained that ‘the only way in which a navy can ever
be made efficient is by practice at sea, under all the conditions which would have to
be met if war existed.” [President’s Annual Message, 42 Cong. Rec. 67, 81 (1907)]. We
do not discount the importance of plaintiffs’ ecological, scientific, and recreational
interests in marine mammals. Those interests, however, are plainly outweighed by
the Navy’s need to conduct realistic training exercises to ensure that it is able to
neutralize the threat posed by enemy submarines.!#3

The U.S. Supreme Court recognized the Navy’s need to conduct realistic training
with active sonar as vital to American national security and held that the need
for operational sonar training outweighed the claims of environmental groups

41 1d, at 698-699.
142 555 U.S. 7, 12-13 (2008).
43 [d, at 32.
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opposed to sonar use. The landmark decision shapes U.S. law and may have per-
suasive effect overseas. For example, the Winter case was cited by the U.S. Dis-
trict Court for the District of Massachusetts in denying a lawsuit filed by Richard
Strahan against the Navy.144

In the Strahan case, the plaintiff argued that by operating Navy vessels and
conducting military training operations in U.S. coastal waters in a manner that
kills and injures federally protected whale species, by adversely altering their
federally-designated habitats, and by failing to consult with the National Marine
Fisheries Service (NMFS) regarding the impact of its operations, the Navy was
violating various provisions of the Endangered Species Act (ESA). Accordingly,
Strahan asked the court to impose a number of restraints on all Navy ships oper-
ating along the Atlantic coastline within the region of responsibility assigned to
the NMFS northeast regional office in Gloucester Massachusetts. Specifically,
Strahan asked the Federal judge to:

(1) order all Navy ships to comply with the speed limit restrictions imposed by the
NMFS on ships in the northeastern Atlantic when exiting or leaving ports;

(2) order the Navy to enter formal consultations with the NMFS over a Navy ship’s
2004 killing of a pregnant northern right whale;

(3) order the Navy, in the absence of such consultation, to apply for an incidental
“take” permit regarding the “takings” of “large whales” in the region;

(4) prohibit Navy ships from operating faster than 10 knots in the Stellwagens Bank
National Marine Sanctuary between June 1 and November 1 each year;

(5) order all Navy ships to operate at least 1,000 yards from any sighted “large
whale;”

(6) prohibit Navy ships from operating at speeds faster than 10 knots in any north-
ern right whale critical habitat;

(7) order all Navy ships to post trained lookouts to spot “large whales” when navigat-
ing within 100 nautical miles of the coastline, to record the sighting of all “large
whales,” and to provide a copy of the record to Strahan “on a monthly basis for
the duration of these proceedings.”4>

The court noted the case was analogous to the Winter case, “in which the Supreme
Court held that ‘any such injury [was] outweighed by the public interest and the
Navy’s interest in effective, realistic training of its sailors.” In deciding in favor of
the Navy, the court ruled that “the balance of equities and consideration of the
overall public interest in this case tip strongly in favor of the Navy.”6 Strahan’s
motion for a preliminary injunction was therefore denied.

144 Strahan v. Roughead, C.A. No. 08-cv-10919-MLW, 2010 WL 48278 (D.Mass. Nov. 22,
2010).

145 d.

146 Td. citing, Winter, 129 S.Ct. at 378.
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5.5.2 Navy Mitigation Measures during Sonar Operations

Despite the precedent of the Winter decision, environmental groups continue to
challenge the Navy’s use of sonar during training exercises. In January 2012, for
example, a handful of environmental groups, including Earthjustice, the Natural
Resources Defense Council, and ten Northern California Native American tribes,
filed suit in U.S. Federal District Court in San Francisco to challenge NMFS’ deci-
sion to approve a five-year Navy plan for expanded use of sonar during naval
training exercises in the Pacific Northwest Training Range Complex located off
the coast of the state of Washington.

The Navy has trained in the area for 60 years, but the suit claimed that under-
water sound produced by Navy sonar harasses and kills whales and other marine
mammals. The plaintiffs alleged that repeated use of sonar in breeding and feed-
ing grounds, continuing over a number of years, can drive marine mammals from
the area, making it harder for the species reproduce.1#”

In order to advance environmental stewardship, the Navy employs an exten-
sive set of mitigation measures whenever it is using sonar. The mitigation mea-
sures are based on science and are designed to protect marine mammals without
sacrificing operational capability. Moreover, there remains significant scientific
uncertainty over the impact of sonar on marine mammals. For example, world-
wide use of active sonar by the U.S. Navy has been correlated with the stranding
of approximately 50 whales from 1996 to 2006. That number equates to less than
one-quarter of one percent of the 3,500-plus marine mammal strandings that
occur each year on U.S. shores alone.148

Some Navy ranges like the Hawaii Operating Area, meanwhile, are experienc-
ing an increase in the estimated marine mammal population in the instrumented
sonar range. Moreover, the Navy has operated mid-frequency active (MFA) sonar
in offshore Southern California training areas for over 40 years without a single
documented sonar-related injury to a marine mammal.149

The U.S. Navy is a world leader in marine mammal research, funding millions
of dollars in research at universities, scientific institutions, and Federal laborato-
ries. Between 2003 and 2008, for example, the Navy contributed over $100 mil-
lion in marine mammal scientific research. The program of research focuses on
the distribution and abundance of protected marine species and their habitats.!5°
Scientists are trying to better understand the effects of sound on marine mam-
mals, sea turtles, fish and birds.15!

147 Gene Johnson, Groups Sue Over Navy Sonar Use off Northwest Coast, SEATTLE TIMES,
Jan. 26, 2012.

148 DEP'T OF THE U.S. NAVY FACT SHEET, SONAR AND MARINE MAMMALS (2006).

149 555 U.S. 7 (2008).

150 DEpT’ OF THE U.S. NAVY, NAVY'S NEED FOR SONAR AND MARINE MAMMAL PROTECTION
EFFORTS, CHIEF OF NAVAL OPERATIONS FACT SHEET (2012).

151 Id
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The Navy’s mitigation measures are publicly available and set forth in the
Final Undersea Warfare Training Range Overseas Environmental Impact State-
ment (FOEIS). Chapter 6 of the EIS contains a detailed description of mitigation
with respect to acoustic effects on marine animals.!52 Recognizing that use of
sensors and weapons may adversely affect some marine mammals, the FOEIS
outlines protective measures that have been developed by the Navy to minimize
harmful acoustic effects. The measures include steps to mitigate the impact of
vessel transits in the vicinity of mid-Atlantic ports during northern right whale
migratory seasons and in the vicinity of NMFS-designated critical habitats off the
southeastern United States.153

Navy sailors undergo extensive training to qualify as a lookout so that they can
identify the presence of marine mammals. Lookout training includes apprentice-
ship with an experienced lookout, followed by completion of a Navy personal
qualification program that certifies the individual sailor has acquired the skill to
detect and report partially submerged objects, such as marine mammals.”5* Peri-
odically, a two-day refresher course is provided to lookouts. Still, identifying a
marine mammal just under the surface of the water from a distance is a daunting
task.

Furthermore, lookouts also receive Marine Species Awareness Training (MSAT)
to ensure they are integrated into the ship’s environmental program. MSAT
includes training on marine environmental laws governing the protection of
marine species and the Navy’s commitment to stewardship.15® All Commanding
Officers, Executive Officers, and officers standing watch on the bridge, maritime
patrol aircraft aircrews, and Anti-submarine Warfare (ASW) helicopter crews will
complete MSAT material prior to conducting a training activity employing mid-
frequency active sonar.’¢ Bridge personnel on ships and submarines, as well as
sonar personnel on ships, submarines, and ASW aircraft, receive MSAT.157

Requirements for ship lookouts are particularly detailed, and include the fol-
lowing directives:

o On the bridge of surface ships, there should always be at least three personnel on
watch whose duties include observing the water surface around the vessel.

« In addition to the three personnel on watch on the bridge, all surface ships partici-
pating in ASW exercises should have at least two additional personnel on watch
as lookouts at all times during the exercises.

152 DEp'T OF THE NAVY, FINAL UNDERSEA WARFARE TRAINING RANGE OVERSEAS ENVIRON-
MENTAL IMPACT STATEMENT 6.1 (June 26, 2009).

153 Id., para. 6.2.

154 1d., para. 6.1L1.

155 Id

156 1d., para. 6.1.2.1.

157 Id
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« Personnel on lookout and officers on watch on the bridge shall have at least one
set of binoculars [per person].

¢ On surface vessels equipped with mid-frequency active sonar, pedestal-mounted
“Big Eye” (20 x 110) binoculars shall be present.

« Personnel on lookout shall follow visual search procedures employing a scanning
methodology in accordance with the Lookout Training Handbook.

o Surface lookouts should scan the water from the ship to the horizon and be
responsible for all contacts in their sector. They should search the entire sector
through the binoculars in approximately five-degree steps, pausing between steps
for approximately five seconds to scan the field of view.

« After sunset and prior to sunrise, lookouts shall employ Night Lookout Techniques
in accordance with the Lookout Training Handbook.

« At night, lookouts should not sweep the horizon with their eyes, as eyes do not
perceive objects well when they are moving. Lookouts should scan the horizon in
a series of short movements that would allow their eyes to come to periodic rests
as they scan the sector.

« Personnel on lookout shall be responsible for informing the [Officer of the Deck]
of all objects or anomalies sighted in the water (regardless of the distance from
the vessel), since any object or disturbance (e.g., trash, periscope, surface distur-
bance, discoloration) in the water may indicate a threat to the vessel and its crew
or the presence of a marine species.!58

Sonar operating procedures to mitigate potential harm to marine mammals
include:

o Helicopters shall survey the vicinity of a planned ASW exercise ten minutes prior
to dipping of sonobuoys.

o Commanding officers should make use of marine species detection cues and
information to limit interaction with marine species to the maximum extent pos-
sible, consistent with the safety of the ship.

« All personnel using all instrumentation capable of passive acoustic sonar opera-
tion (including aircraft, surface ships, or submarines) shall monitor for marine
mammal vocalizations and report the detection of any marine mammal to the
appropriate watch station for dissemination and appropriate action. The Navy can
detect sounds within the human hearing range and passive acoustic detection
systems are used during all ASW activities.

o Units shall use trained lookouts to survey for marine mammals and sea turtles
prior to commencement and during the use of active sonar.

» During operations involving active sonar, personnel shall use all available sensors
and optical systems (such as night vision goggles) to aid in the detection of marine
mammals.

« Navy aircraft participating in exercises at sea shall conduct and maintain surveil-
lance for marine species of concern.

» Sonobuoys deployed by aircraft shall be used only in the passive mode when
marine mammals are detected within 183 meters (600 ft.) of the devices.

e Marine mammal detections by aircraft shall be immediately reported when it is
reasonable to conclude that the course of the ship will likely close the distance
between the ship and a detected marine mammal.

158 1d., para. 6.1.2.2.
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When marine mammals are detected by any means (aircraft, shipboard lookout,
or acoustically) within 914 meters (3,000 ft.) of the sonar dome (the bow), the ship
or submarine shall limit active transmission levels to at least 6 decibels (dB) below
normal operating levels.

Ships and submarines shall continue to limit maximum transmission levels by a
6 dB factor until the animal has been seen to leave the area, has not been detected
for 30 minutes, or the vessel has transited more than 1,829 meters (6,000 ft.)
beyond the location of the last detection.

Should a marine mammal be detected within 457 meters (1,500 ft.) of the sonar
dome, active sonar transmissions shall be limited to at least 10 dB below the
equipment’s normal operating level. Ships and submarines shall continue to limit
maximum ping levels by a 10 dB factor until the animal has been seen to leave the
area, has not been detected for 30 minutes, or the vessel has transited more than
1,829 m (6,000 ft.) beyond the location of the last detection.

Should the marine mammal be detected within 183 m (600 ft.) of the sonar dome,
active sonar transmissions shall cease. Sonar shall not resume until the animal has
been seen to leave the area, has not been detected for 30 minutes, or the vessel
has transited more than 1,829 meters (6,000 ft.) beyond the location of the last
detection.

Prior to start up or restart of active sonar, operators shall check that the shut down
zone radius around the sound source is clear of marine mammals.

Sonar levels: The Navy should operate sonar at the lowest practicable level, not to
exceed 235 dB, except as required to meet tactical training objectives.
Helicopters shall not dip their sonar within 183 meters (600 ft.) of a marine
mammal and should cease pinging if a marine mammal closes within 183 meters
(600 ft.) after pinging has begun.15°

In summary, the U.S. Navy has taken extensive steps toward protecting marine
life from the potential impact of sonar. The Navy exercises caution when operat-
ing in areas likely to contain marine mammals and implements a series of miti-
gation measures to minimize potential effect on marine mammals. While these
protocols can never be perfect, they represent the most extensive measures
undertaken by any civilian or naval force to ameliorate the potential effects of
underwater sound on marine mammals.

159 1d., para. 6.1.2.3.
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U.S. SAFETY AND SECURITY ZONES AND AIRSPACE CONTROL MEASURES

6.1 INTRODUCTION TO U.S. ZONES

States employ a variety of maritime zones and other control measures in waters
and airspace adjacent to their coasts or on the high seas to enhance safety of
navigation and overflight, or to heighten the security and safety of their naval
and air forces operating in the global commons. Because these zones and other
measures are normally used to restrict or control access to a specified geographic
area, the United States exercises care to ensure that they are implemented in a
manner that is consistent with international law.

In peacetime, maritime zones and other control measures normally are used
to improve the safety of air and surface navigation, control access to national
airspace and internal waters, preserve and protect the marine environment, and
augment physical security at port facilities, harbor works, and off-shore struc-
tures and installations. In times of heightened tensions, control measures can be
employed to enhance force protection measures and the self-defense posture of
ships in port or at sea. Maritime zones are used in time of war to exercise control
over an area at sea, manage the battle space, seal off enemy ports and airfields,
and to keep neutral vessels and aircraft out of harm’s way or from interference
with belligerent operations.

U.S. laws and regulations authorize various government agencies to employ a
variety of zones and use other designated areas to regulate and control maritime
surface and air traffic in internal waters, territorial sea, and national airspace.
Maritime measures used by the United States include safety zones, security zones,
regulated navigation areas, naval vessel protection zones, restricted waterfront
areas, danger zones, restricted areas, naval defensive sea areas, naval airspace
reservations, areas placed under the Secretary of the Navy for administrative pur-
poses, and the Trust Territory of the Pacific Islands.
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U.S. Coast Guard Maritime safety and security teams (MSST) can be used to
enforce these zones and areas.! MSSTs are designed to enhance U.S. maritime
security, and their missions include protecting “vessels, harbors, ports, facilities,
and cargo in waters subject to the jurisdiction of the United States from destruc-
tion, loss or injury from crime, or sabotage due to terrorist activity....”? Each
MSST may be used to:

respond to criminal or terrorist acts within a port;

)
)
)
) rapidly deploy to supplement the U.S. armed forces domestically or overseas;
)
) assist with facility vulnerability assessments; and

)

To the extent feasible, MSSTs will coordinate their activities with other Federal,
state and local law enforcement and emergency response agencies.

6.2 JURISDICTION OVER THE NAVIGABLE WATERS OF THE UNITED STATES

The Ports and Waterways Safety Act (PWSA) authorizes enactment and enforce-
ment of zones and other control measures to regulate U.S. and foreign-flag ship-
ping in U.S. navigable waters, as well as to control access to and security of U.S.
ports, harbors and other coastal facilities.*

6.2.1 Ports and Waterways Safety Act

The Ports and Waterways Safety Act (PWSA) is a cornerstone authority, and it
provides:

(a) that navigation and vessel safety, protection of the marine environment, and
safety and security of United States ports and waterways are matters of major
national importance;

(b) that increased vessel traffic in the Nation’s ports and waterways creates substan-
tial hazard to life, property, and the marine environment;

(c) that increased supervision of vessel and port operations is necessary in order to
(1) reduce the possibility of vessel or cargo loss, or damage to life, property, or

the marine environment;

1 46 U.S.C. § 70106 (2011).

The teams operate in support of the Maritime Transportation Security Plan. Id.,
§ 70103 (2011).

8 Id., § 70106(b) (2011).

The Ports and Waterways Safety Act or the Act of June 15, 1917, 33 U.S.C. §§ 1221-1236
(2012), as amended by the Magnuson Act (50 U.S.C. §§ 191-195) and § 104 of the Mari-
time Transportation Security Act of 2002 (Pub. L. 107-295).

IS
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(2) prevent damage to structures in, on, or immediately adjacent to the navi-
gable waters of the United States or the resources within such waters;

(3) insure that vessels operating in the navigable waters of the United States
shall comply with all applicable standards and requirements for vessel con-
struction, equipment, manning, and operational procedures; and

(4) insure that the handling of dangerous articles and substances on the struc-
tures in, on, or immediately adjacent to the navigable waters of the United
States is conducted in accordance with established standards and require-
ments; and

(d) that advance planning is critical in determining proper and adequate protective
measures for the Nation’s ports and waterways and the marine environment,
with continuing consultation with other Federal agencies, state representatives,
affected users, and the general public, in the development and implementation
of such measures.

6.2.2 Presidential Proclamation No. 5928

The “navigable waters of the United States” are defined as “all waters of the ter-
ritorial sea of the United States as described in Presidential Proclamation No.
5928 of December 27, 1988.”6 Presidential Proclamation 5928 extended the U.S.
territorial sea from 3 to 12 nautical miles:

Presidential Proclamation No. 5928, December 27, 1988
Territorial Sea of the United States of America

International law recognizes that coastal nations may exercise sovereignty and juris-
diction over their territorial seas.

The territorial sea of the United States is a maritime zone extending beyond the land
territory and internal waters of the United States over which the United States exer-
cises sovereignty and jurisdiction, a sovereignty and jurisdiction that extends to the
airspace over the territorial sea, as well as to its bed and subsoil.

Extension of the territorial sea by the United States to the limits permitted by inter-
national law will advance the national security and other significant interests of the
United States.

NOW, THEREFORE, I, RONALD REAGAN... do hereby proclaim the extension of the
territorial sea of the United States of America, the Commonwealth of Puerto Rico,
Guam, American Samoa, the United States Virgin Islands, the Commonwealth of the
Northern Mariana Islands....

The territorial sea of the United States henceforth extends to 12 nautical miles from
the baselines of the United States determined in accordance with international law.

In accordance with international law, as reflected in the applicable provisions of the
1982 United Nations Convention on the Law of the Sea, within the territorial sea
of the United States, the ships of all countries enjoy the right of innocent passage

5 33 US.C. § 1221.
6 1d., § 1222(5).
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and the ships and aircraft of all countries enjoy the right of transit passage through
international straits.”

Vessel traffic services, which consist of measures for controlling or supervising
vessel traffic or for protecting navigation and preserving the marine environment,
may be established in any port or place under U.S. jurisdiction or in U.S. navi-
gable waters.® These services also may be established in any area covered by an
international agreement, and may include reporting and operating requirements,
surveillance and communications systems, routing systems and fairways.%

If the Secretary of Homeland Security determines that an area is hazardous or
has reduced visibility, adverse weather, vessel congestion or other hazardous cir-
cumstances, then vessel traffic within U.S. jurisdiction may be controlled by speci-
fying times of entry, movement, or departure, and establishing vessel traffic routing
schemes, vessel size, speed, draft limitations and vessel operation conditions.!®

Furthermore, as a condition of port entry, ships may be required to provide a
pre-arrival message “in sufficient time to permit advance vessel traffic planning
prior to port entry, which shall include any information which is not already a
matter of record and which the Secretary [of Homeland Security] determines
necessary for the control of the vessel and the safety of the port or the marine
environment.”!

Under certain circumstances, the Secretary of Homeland Security may order
any vessel, in a port or place subject to U.S. jurisdiction or in U.S. navigable
waters, to operate or anchor in a manner he directs if:

(1) he has reasonable cause to believe such vessel does not comply with any regula-
tion issued under [Title 33, Chapter 25, Ports and Waterways Safety Program] or
any other applicable law or treaty;

(2) he determines that such vessel does not satisfy the conditions for port entry set
forth in section 1228 [relating to a history of accidents or vessel incidents, unlaw-
ful pollution, or unlicensed seafarers on board the ship] of the PWSA; or

(3) by reason of weather, visibility, sea conditions, port congestion, other hazardous
circumstances, or the condition of such vessel, he is satisfied that such directive
is justified in the interest of safety.1?

In order to provide safe access routes for the movement of vessel traffic pro-
ceeding to or from ports of places subject to U.S. jurisdiction, the Secretary of
Homeland Security is also authorized to designate necessary fairways and traffic
separation schemes (TSS) for vessels operating in the U.S. territorial sea and in

7 PRESIDENT RONALD REAGAN, PRES. PROC. NO. 5928, TERRITORIAL SEA OF THE UNITED
STATES, Dec. 27, 1988, 54 FR 777, Jan. 9, 1989.

8 33 U.S.C. § 1223(a)(1).

9 1d., § 1230.

10 1d., § 1223(a)(4).

1 1d., § 1223(a)(5).

12 1d., § 1223(b).
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high seas approaches to ports.’® Within these routes, the right of navigation takes
precedence over all other uses. When designating access routes, the Secretary of
Homeland Security is also required to issue regulations governing the use of such
areas.* Finally, the Secretary shall notify the International Maritime Organiza-
tion (IMO) of any designation and “take action to seek the cooperation of foreign
States in making it mandatory for vessels under their control to use any fairway
or traffic separation scheme designated... in any area of the high seas....” to the
same extent as required for U.S. vessels.”®> The Secretary has authority to conduct
negotiations for agreements to establish vessel traffic services in the high seas.!

Consistent with international law, the PWSA does not apply automatically to
foreign vessels conducting innocent passage through the territorial sea or transit
passage through an international strait, and that are not destined for, or depart-
ing from, a U.S. port or place.l”

The Secretary of Homeland Security is also authorized by the PWSA to “take any
action necessary to prevent damage to, or the destruction of, any bridge or other
structure on or in the navigable waters of the United States [as well as nearby
land structures ashore] and to protect the navigable waters and waterfront infra-
structure from harm.”® The Secretary may take security measures to prevent or
respond to an act of terrorism against any U.S. person or vessel, or an “individual,
vessel, or public or commercial structure, that is subject to the jurisdiction of the
United States, and located within or adjacent to the marine environment.”®

The Secretary of Homeland Security may “..deny entry into the navigable
waters of the United States, to any port or place under the jurisdiction of the
United States or to any vessel not in compliance with the provisions of [Chap-
ter 25 on the Ports and Waterways Safety Program].”2? Consistent with a liberal
understanding of the norm of distress entry, vessels may be exempt from the U.S.
entry prohibitions if their owner or operator “proves, to the satisfaction of the
Secretary, that such vessel is not unsafe or a threat to the marine environment,
and if such entry is necessary for the safety of the vessel or persons aboard.”?!

The PWSA also includes enforcement authority.?? Civil penalties for violation
of the statute may not to exceed $25,000 for each violation, with each day a
continuing violation constituting a separate basis for the fine.22 Moreover, any

3 1d., § 1223(c)(1).

14 1d., § 1223(c)(5)(A) and (B).
15 1d., § 1223(c)(5)(D).

16 1d,, § 1223(b).
7 1d,, § 1223(d).
18 1d,, § 1225(a).
19 1d,, § 1226(b).
20 1d,, § 1232(e).
21 1d,, § 1228(b).
22 1d, §§ 1223(a
23 1d,, § 1232(a).

)(2), 1227 and 1232.
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vessel that “is used in violation of [Chapter 25 or its associated regulations] shall
be liable in rem for any civil penalty assessed.”?* Criminal sanctions for vio-
lations may be as high as a class D felony [carrying a sentence of 5-10 years
imprisonment].”?> A person prosecuted under the PWSA who violates the Act
using “a dangerous weapon, or engages in conduct that causes bodily injury or
fear of imminent bodily injury to any officer authorized to enforce the provisions
of [the] chapter...commits a class C felony [that carries a sentence of 10-25
years imprisonment].”26

The Secretary of Homeland Security has authority to issue regulations neces-
sary to implement the Ports and Waterways Safety Act. The regulations are found
in Part 165 of Title 33 Code of Federal Regulations (C.F.R.) and contain proce-
dures for establishing limited or controlled access areas and regulated navigation
areas.2’

A safety zone, security zone, or regulated area may be established by any
authorized Coast Guard official, such as the Captain of the Port (COTP). Any
person may submit a request in writing to the COTP or the Coast Guard District
Commander to request establishment of a safety zone, security zone, or regulated
area.?8 The Coast Guard district commanders have plenary authority to issue
regulations over the navigable waters of the United States. These one or two-star
admirals are empowered to issue regulations to control vessel traffic in areas they
determine contain hazardous conditions. The authority extends to:

(a) Specifying times of vessel entry, movement, or departure to, from, within, or
through ports, harbors, or other waters;

(b) Establishing vessel size, speed, draft limitations, and operating conditions; and

(c) Restricting vessel operation, in a hazardous area or under hazardous conditions,
to vessels which have particular operating characteristics or capabilities which
are considered necessary for safe operation under the circumstances.??

6.3 SAFETY ZONES

The United States defines a safety zone as “a water area, shore area, or water
and shore area to which, for safety or environmental purposes, access is limited
to authorized persons, vehicles, or vessels.”*? Safety zones are created under the
authority of the PWSA and may be established in waters subject to U.S. jurisdic-

24 1d, § 1232(c).

25 1d., § 1232(b)(1).

26 Id., § 1232(b)(2). See also, 33 C.F.R. Part 165. Specific areas and their boundaries are also
listed in 33 C.F.R. Part 334.

27 33 US.C. § 1231(a) and 33 CF.R. § 165.1.

28 33 C.F.R. §165.5.

29 1d, § 165.11.

80 1d., § 165.20.
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tion, including the territorial sea. The zones “may be stationary and described by
fixed limits or...described as a zone around a vessel in motion.”3!

Safety zones also may be established around artificial installations and struc-
tures located on the continental shelf.32 Consistent with UNCLOS, Article 60,
safety zones established around continental shelf facilities may not exceed 500
meters distance beyond the facility and “may not interfere with the use of recog-
nized sea lanes essential to navigation.”33

The safety zones of Apra Harbor, Guam and Boxer Platform on the continental
shelf, for example, are described below:

§165.1401 Apra Harbor, Guam—safety zones.

(a) The following is designated as Safety Zone A—The waters of the Pacific Ocean
and Apra Outer Harbor encompassed within an arc of 725 yards radius centered
at the center of Wharf H.

(b) The following is designated Safety Zone B—The waters of Apra Outer Harbor
encompassed within an arc of 680 yards radius centered at the center of Naval
Wharf Kilo. ...

(c) Special regulations. (1) Section 165.23 does not apply to Safety Zone A and/or
Safety Zone B, except when Wharf H and/or Naval Wharf Kilo, or a vessel berthed
at Wharf H and/or Naval Wharf Kilo, is displaying a red (BRAVO) flag by day or
a red light by night.

(2) In accordance with the general regulations in 165.23 of this part, entry into
these zones is prohibited unless authorized by the Captain of the Port,
Guam.34

* * *

§147.801 Boxer Platform safety zone.

(a) Description. The Boxer Platform is located at position 27°56’48” N, 90°59'48”
W. The area within 500 meters (1640.4 feet) from each point on the structure’s
outer edge, not to extend into the adjacent East—West Gulf of Mexico Fairway
is a safety zone.

(b) Regulation. No vessel may enter or remain in this safety zone except:

1. An attending vessel;
2. A vessel under 100 feet in length overall not engaged in towing; or
3. A vessel authorized by the Commander, Eighth Coast Guard District.35

In general, unless otherwise provided by law or regulation, no person may enter a
safety zone, bring or cause to be brought into a safety zone any vehicle, vessel or
object, or remain in a safety zone or allow any vehicle, vessel or object to remain
in a safety zone unless authorized by the COTP or the District Commander.36

81 1d,, §§ 165.9(b) and 165.20.

52 Id,, § 147.1.

33 Id,, § 147.15.

34 COTP Guam Reg. 89-001, 55 FR 18725, May 4, 1990.

35 Coast Guard District 08-99-023, Safety Zone: Outer Continental Shelf Platforms in the
Gulf of Mexico. Final Rule, 65 FR 16825, Mar. 30, 2000.

36 33 C.F.R. § 165.23.
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6.4 SECURITY ZONES

The PWSA also provides authority to create offshore security zones.3” Security
zones may be established in waters subject to the jurisdiction of the United
States, including the territorial sea, which for purposes of the Act extends to three
nautical miles from the shoreline. A security zone is defined as “an area of land,
water, or land and water which is so designated by the [COTP] or District Com-
mander for such time as is necessary to prevent damage or injury to any vessel or
waterfront facility, to safeguard ports, harbors, territories, or waters of the United
States, or to secure the observance of the rights and obligations of the United
States.”3® The purpose of a security zone is “to safeguard from destruction, loss,
or injury from sabotage or other subversive acts, accidents, or other causes of a
similar nature... vessels, harbors, ports, and waterfront facilities . .. subject to the
jurisdiction of the United States.”39

Under the PWSA, as amended by the Magnuson Act, security zones regulat-
ing anchorage and movement of vessels may be established during a declared
national emergency.

Whenever the President by proclamation or Executive order declares a national
emergency to exist by reason of actual or threatened war, insurrection, or invasion,
or disturbance or threatened disturbance of the international relations of the United
States, or whenever the Attorney General determines that an actual or anticipated
mass migration of aliens en route to, or arriving off the coast of, the United States
presents urgent circumstances requiring an immediate Federal response, the Secre-
tary of Transportation may make, subject to the approval of the President, rules and
regulations governing the anchorage and movement of any vessel, foreign or domes-
tic, in the territorial waters of the United States. ..

[The President is also] authorized to institute...regulations to govern the anchor-
age and movement of any foreign-flag vessels in the territorial waters of the United
States, to inspect such vessels at any time, to place guards thereon, and... take for
such purposes full possession and control of such vessels and remove therefrom the
officers and crew thereof... .40

For example, a security zone was established in 1996 by President William J. Clin-
ton following the shoot-down by a Cuban fighter jet aircraft of two unarmed,
U.S.-registered civilian aircraft flying in international airspace. The planes were
looking for Cuban rafters in the Florida Straits when they were attacked by the

87 1d., § 165.9(c) and Ports and Waterways Safety Act or the Act of June 15,1917, as amended
by the Magnuson Act (50 U.S.C. §§ 191-195) and § 104 of the Maritime Transportation
Security Act of 2002 (Pub. L. 107-295).

38 33 C.F.R. § 165.30(a).

39 1d, § 165.30(b).

40 50 US.C. § 191
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Cuban fighter jets. Four members of “Brothers to the Rescue,” a Miami-based
Cuban exile group, were killed in the attack.#!

In response to the incident, President Clinton established a security zone to
regulate the anchorage and movement of vessels in the U.S. territorial sea:

...NOW, THEREFORE, I, WILLIAM J. CLINTON, ... find and do hereby proclaim that
anational emergency does exist by reason of a disturbance or threatened disturbance
of international relations. In order to address this national emergency and to secure
the observance of the rights and obligations of the United States, I hereby authorize
and direct the Secretary of Transportation...to regulate the anchorage and move-
ment of vessels....

... which may be used, or [are] susceptible of being used, for voyage into Cuban ter-
ritorial waters and that may create unsafe conditions and threaten a disturbance of
international relations. ...

...to inspect any vessel, foreign or domestic, in the territorial waters of the United
States, at any time; to place guards on any such vessel; and, with my consent expressly
hereby granted, take full possession and control of any such vessel and remove the
officers and crew... .42

The scope of the national emergency declared by President Clinton in Proclama-
tion 6867 was expanded by President Bush in February 2004 in order to deny
monetary and material support to the Cuban Government.”*® President Bush
made a determination that Cuba was a state sponsor of terrorism and that the
government in Havana had “demonstrated a ready and reckless willingness to use
excessive force, including deadly force, against U.S. citizens....”** Thus, entry of
U.S. vessels into Cuban territorial waters was considered dangerous and “could
threaten a disturbance of international relations.”*> Accordingly, the President
placed Cuban territorial waters off limits to U.S.-flagged or registered vessels. The
Presidential Proclamation stated:

NOW, THEREFORE, I, GEORGE W. BUSH...hereby authorize and direct the Sec-
retary of Homeland Security to make...regulate the anchorage and movement of
vessels, and authorize and approve the Secretary’s issuance of such rules....

41 Cuban Pilots Charged with Murder, CNN JUSTICE, Aug. 22, 2003.

42 PRESIDENT WILLIAM J. CLINTON, PRES. PROC. NO. 6867, DECLARATION OF NATIONAL
EMERGENCY AND INVOCATION OF EMERGENCY AUTHORITY RELATING TO THE REGULA-
TION OF THE ANCHORAGE AND MOVEMENT OF VESSELS, Mar. 1, 1996, 61 FR 8843, Mar.
5, 1996.

43 PRESIDENT GEORGE W. BUSH, PRES. PROC. NO. 7757, EXPANDING THE SCOPE OF THE
NATIONAL EMERGENCY AND INVOCATION OF EMERGENCY AUTHORITY RELATING TO THE
REGULATION OF THE ANCHORAGE AND MOVEMENT OF VESSELS INTO CUBAN TERRITO-
RIAL WATERS, Feb. 26, 2004, 69 FR 9515, Mar. 1, 2004.

44 Id.

45 1d.
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Section 1. The Secretary may make rules... governing the anchorage and movement
of any vessel, foreign or domestic, in the territorial waters of the United States, which
may be used, or is susceptible of being used, for voyage into Cuban territorial waters
and that may create unsafe conditions, or result in unauthorized transactions....

Section 2. The Secretary is authorized to inspect any vessel, foreign or domestic, in
the territorial waters of the United States, at any time; to place guards on any such
vessel; and, with my consent expressly hereby granted, take full possession and con-
trol of any such vessel and remove the officers and crew... .#6

As directed by the President, the Secretary of Homeland Security issued the fol-
lowing regulations governing the anchorage and movement of vessels into Cuban
territorial waters:

In furtherance of the purposes of Presidential Proclamation 7757, the Commandant
of the United States Coast Guard, and subject to the direction of the Commandant,
the Commanders of Coast Guard Areas or Districts...are directed and authorized
to regulate the anchorage and movement of any vessel, foreign or domestic, in the
territorial waters of the United States which may be used, or is susceptible of being
used, for voyage into Cuban territorial waters and that may create unsafe conditions,
or result in unauthorized transactions, and thereby threaten a disturbance of inter-
national relations.. ., including, but not limited to, inspection of any vessel, foreign
or domestic, in the territorial waters of the United States, at any time; and placing
guards on any such vessel; taking full possession and control of any such vessel and
removing the officers and crew... .47

The national emergency declared by Proclamation 6867 was also extended
by President Barack Obama on February 23, 2012, after he determined that
“[t]he Cuban government has not demonstrated that it will refrain from the use
of excessive force against U.S. vessels or aircraft that may engage in memorial
activities or peaceful protest north of Cuba.”*® Unauthorized entry of U.S.-reg-
istered vessels into Cuban territorial waters, however, is considered detrimen-
tal to U.S. foreign policy. Therefore, in accordance with section 202(d) of the
National Emergencies Act,* President Obama continued the national emergency
with respect to Cuba and the emergency authority relating to the regulation of
the anchorage and movement of vessels set out in Proclamation 6867, and as
amended previously by Presidential Proclamation 7757.50

46 1d.

47 DEP'T OF HOMELAND SECURITY, ORDER GOVERNING THE ANCHORAGE AND MOVEMENT
OF VESSELS INTO CUBAN TERRITORIAL WATERS, 69 FR 41366, DHS 19-04, July 8, 2004.

48 PRESIDENT BARACK OBAMA, CONTINUATION OF THE NATIONAL EMERGENCY WITH
RESPECT TO CUBA AND THE EMERGENCY AUTHORITY RELATING TO THE REGULATION
OF THE ANCHORAGE AND MOVEMENT OF VESSELS, Feb. 23, 2012, 77 FR 11379, Feb. 24,
2012.

49 50 US.C. § 1622(d) (2012).

50 PRESIDENT BARACK OBAMA, CONTINUATION OF THE NATIONAL EMERGENCY WITH
RESPECT TO CUBA AND THE EMERGENCY AUTHORITY RELATING TO THE REGULATION
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No person or vessel may enter or remain in a security zone without the permis-
sion of the Captain of the Port, unless otherwise authorized by law. Persons and
vessels within a security zone are under a legal obligation to comply with any
direction or order of the COTP, who is authorized to take possession and control
of any vessel found in a zone, as well as remove any person, vessel, article, or thing
from a security zone.5! Failure to obey PWSA security zone regulations can result
in seizure and forfeiture of the offending vessel, as well as imposition of criminal
fines of up to $10,000, and/or imprisonment for up to 10 years.>? Civil penalties
are also extensive, and may amount to up to $25,000 for each violation.>3

6.41 Regulated Navigation Areas and Restricted Waterfront Areas

Regulated navigation areas are created under the authority of the Ports and
Waterways Safety Act and may be established in waters subject to U.S. jurisdic-
tion, including the territorial sea, out to a distance of three nautical miles.>* A
regulated navigation area is defined as “a water area within a defined bound-
ary for which regulations for vessels navigating within the area have been estab-
lished....”>5 Vessels operating in a regulated navigation area may do so only in
accordance with regulations issued by the Secretary of Homeland Security.>¢ Act-
ing on behalf of the Secretary, the Commandant of the Coast Guard can direct
a COTP “to prevent access to waterfront facilities, and port and harbor areas,
including vessels and harbor craft therein.””

6.4.1.1 Naval Vessel Protection Zones

Following the terrorist attacks on the World Trade Center and the Pentagon on
September 11, 2001, the Navy became concerned that its warships operating in

OF THE ANCHORAGE AND MOVEMENT OF VESSELS, Feb. 23, 2012, 77 FR 11379, Feb. 24,
2012 and PRESIDENT BARACK OBAMA, CONTINUATION OF THE NATIONAL EMERGENCY
RELATING TO CUBA AND OF THE EMERGENCY AUTHORITY RELATING TO THE REGULATION
OF ANCHORAGE AND MOVEMENT OF VESSELS, 75 FR 8793, Feb. 23, 2010. The National
Emergencies Act provides that “any national emergency declared by the President...,
and not otherwise previously terminated, shall terminate on the anniversary of the
declaration of that emergency if, within the ninety-day period prior to each anniver-
sary date, the President does not publish in the Federal Register and transmit to the
Congress a notice stating that such emergency is to continue in effect after such anni-
versary.” National Emergencies Act, 50 U.S.C. § 1622(d) (2012).

51 33 US.C. § 165.33.

52 50 U.S.C. § 192(a) and (b).

53 1d., § 192(c). Each day of a continuing violation constitutes a separate violation for
purposes of computation of the penalty. Id.

54 33 C.F.R. § 165.9(b).

55 1d., § 165.10.

56 1d., § 165.13.

57 1d., § 165.40.
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U.S. waters were particularly vulnerable to a terrorist attack. One year earlier, the
devastating attack on the USS Cole (DDG 67) in Aden, Yemen, by Al Qaeda terror-
ists was a stark wake-up call that perhaps the greatest danger to high value U.S.
warships and submarines was a very low-technology threat. The Chief of Naval
Operations and the Office of the Judge Advocate General of the Navy, working in
conjunction with U.S. Coast Guard Headquarters, developed Naval Vessel Protec-
tion Zones (NVPZs) that authorize Coast Guard COTPs to control vessel traffic in
the vicinity of U.S. warships. NVPZs have been established in both the Atlantic
Area’8 and Pacific Area.5?

NVPZs are a key counter-terrorism tool to protect high value, national assets
and crews on submarines and warships. The NVPZ legislation states that the Sec-
retary of Homeland Security “may control the anchorage and movement of any
vessel in the navigable waters of the United States to ensure the safety or security
of any United States naval vessel in those waters.”6°

The NVPZ is a 500-yard protective regulatory “bubble” surrounding large U.S.
naval vessels, which are defined as ships or submarines greater than 100 feet
in length.%! The zone exists whether the naval vessel is “underway, anchored,
moored, or within a floating dry dock, except when the... naval vessel is moored
or anchored within a restricted area or within a naval defensive sea area.”s2 The
term “U.S. naval vessel” includes “any vessel owned, operated, chartered, or leased
by the U.S. Navy; any pre-commissioned vessel under construction for the U.S.
Navy, once launched into the water; and any vessel under the operational control
of the U.S. Navy or a Combatant Command.”63 Violations of NVPZ orders, such as
refusal to make way for a warship, are at 33 U.S.C. § 1232.54

Traffic regulations in the zones supplement, but do not replace, other rules
pertaining to the safety and security of U.S. naval vessels.®> For example, the Col-
lision Regulations (COLREGs) always apply within a NVPZ.66

Any Coast Guard commissioned, warrant or petty officer may enforce the rules
and regulations pertaining to NVPZs.57 In some cases, even U.S. naval officers
may exercise authority under the statute. Where immediate action is required
and Coast Guard representatives are not present or are not present in sufficient
force to exercise effective control of a NVPZ, “the senior naval officer present in
command may control the anchorage or movement of any vessel in the navigable

58 1d., § 165.2025.

59 1d,, § 165.2030.

60 14 US.C. § 9L

61 33 C.F.R. § 165.2015.

62 Id,, § 165.2025(b) and § 165.2030(b).

63 1d,, § 165.2015.

64 14 US.C. § 91(c).

65 1d., § 633. See also, 33 C.F.R. § 165.2010.
66 33 C.F.R. § 165.2025(c) and § 165.2030(c).
67 1d., § 165.2020(a).
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waters of the United States to ensure the safety and security of any United States
naval vessel under the officer’'s command.”®® This grant of authority also includes
assisting any Coast Guard enforcement personnel who are present.5® Unless oth-
erwise designated by competent authority, the “senior naval officer present in
command” is “the senior line officer of the U.S. Navy on active duty, eligible for
command at sea, who is present and in command of any part of the Department
of Navy in the area.””? The provision is interesting because it carves out a limited
area in which an officer of the military forces may exercise control over civilians,
or even civil authorities, inside the internal waters or territorial sea of the United
States. Normally, American civil-military culture and the statutory prohibitions of
the Posse Comitatus Act and 10 U.S.C. § 375 prohibit the military from exercising
law enforcement functions inside the United States.”

All vessels within 500 yards of a U.S. naval vessel must operate at the minimum
speed necessary to maintain a safe course, unless required to maintain speed by
the COLREGS, and “shall proceed as directed by the Coast Guard, the senior naval
officer present in command or the official patrol.””? “Official patrols” include all
“personnel designated and supervised by a senior naval officer present in com-
mand and tasked to monitor a naval vessel protection zone, permit entry into the
zone, give legally enforceable orders to persons or vessels within the zone, and
take other actions authorized by the U.S. Navy.””3

In no case are other vessels allowed within 100 yards of a U.S. naval vessel,
unless authorized by the Coast Guard, the senior officer present in command or
the official patrol.” Vessels requesting to pass within 100 yards of a U.S. naval ves-
sel must contact the Coast Guard, the senior naval officer present in command, or
the official patrol on VHF-FM channel 16, in order to obtain permission.”> Under
appropriate circumstances, the Coast Guard, the senior naval officer present in
command or the official patrol may:

68 14 U.S.C. § 91(b); 33 C.F.R. § 2020(b).
69 33 C.F.R. § 2020(b).
70 Id., § 165.2015.
7 18 US.C. § 1385 (P.L. 112-123), Use of the Army and Air Force as a Posse Comitatus
(May 31, 2012). The Act states:
Whoever, except in cases and under circumstances expressly authorized by the Con-
stitution or Act of Congress, willfully uses any part of the Army or the Air Force as
a posse comitatus or otherwise to execute the laws shall be fined under this title or
imprisoned not more than two years, or both.
The Air Force was added to the statute in 1956. The Navy and Marine Corps are not spe-
cifically included in the Act, but they are made subject to it by Department of Defense
regulation, 32 C.F.R § 213.2.
72 1d,, § 165.2025(d) and § 165.2030(d).
73 1d., § 165.2015.
7 1d, § 165.2025(d) and § 165.2030(d).
7 1d,, § 165.2025(e) and § 165.2030(e).
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... Permit vessels constrained by their navigational draft or restricted in their ability
to maneuver to pass within 100 yards of a large U.S. naval vessel in order to ensure a
safe passage in accordance with the Navigation Rules; and

... Permit commercial vessels anchored in a designated anchorage area to remain at
anchor when within 100 yards of passing large U.S. naval vessels; and

...Permit vessels that must transit via a navigable channel or waterway to pass
within 100 yards of a moored or anchored large U.S. naval vessel with minimal delay
consistent with security.”¢

Although restrictive in nature, the effects of NVPZs on freedom of navigation
for civil and commercial craft is minimal because the zones are limited in size,
and the enforcement authorities may allow access to the zone. Furthermore, the
NVPZs apply only in the “navigable waters of the United States,” which include
only internal waters and territorial seas. Since the zones follow or adhere to naval
warships, they move with the ship and therefore are not permanent.

6.4.1.2 Restricted Areas and Danger Zones

The Secretary of the Army is authorized by 33 U.S.C. § 1 to administer and regu-
late use of U.S. “navigable waters” as may be necessary “for the protection of life
and property...covering all matters not specifically delegated by law to some
other executive department.” Under authority granted in 33 U.S.C. § 3, the Sec-
retary may, in the interest of national defense and for the protection of life and
property on U.S. navigable waters, prescribe

such regulations as he may deem best for the use and navigation of any portion or
area of the navigable waters of the United States or waters under the jurisdiction
of the United States endangered or likely to be endangered by Artillery fire in tar-
get practice or otherwise, or by the proving operations of the Government ordnance
proving grounds at Sandy Hook, New Jersey, or at any Government ordnance prov-
ing ground that may be established elsewhere on or near such waters, and of any
portion or area of said waters occupied by submarine mines, mine fields, submarine
cables, or other material and accessories pertaining to seacoast fortifications, or by
any plant or facility engaged in the execution of any public project of river and harbor
improvement....

Violators of regulations issued under 33 U.S.C. § 1 or 33 U.S.C. § 3 may be fined
up to $500.00 or imprisoned up to six months.

Likewise, the Army Corps of Engineers has authority to establish restricted
areas and danger zones.”” A danger zone is “a defined water area (or areas) used
for target practice, bombing, rocket firing or other especially hazardous opera-
tions, normally for the armed forces.””® Such zones may be closed to the public

76 1d., § 165.2025(f) and § 165.2030(f).
77 1d,, § 334.1.
78 1d,, § 334.2(a).



U.S. SAFETY AND SECURITY ZONES AND AIRSPACE CONTROL MEASURES 169

on a full-time or intermittent basis. A restricted area is “a defined water area for
the purpose of prohibiting or limiting public access to the area.””® These areas
are used to “provide security for Government property and/or protection to the
public from the risks of damage or injury arising from the Government’s use of
that area.”80

Although entry into restricted areas and danger zones is normally controlled,
regulations establishing such zones “shall provide for public access to the area to
the maximum extent practicable.”8! Establishment of such areas may not “unrea-
sonably interfere with or restrict the food fishing industry.”82 Use of restricted
and danger areas shall be notified to the public (and other interested Federal,
state and local officials) at least two weeks prior to the planned event by the
agency requesting use of the water area through an appropriate notice to mari-
ners (NOTMAR) requesting that vessels avoid the area.83

Over 175 restricted areas and danger areas have been established by the U.S.
Government in U.S. navigable waters pursuant to 33 U.S.C. §§ 1 and 3. For exam-
ple, a number of restricted areas and danger zones have been established around
the Hawaiian Islands to ensure military training and exercises are carried out
consistent with safety of navigation and overflight. In the following examples, the
latitude and longitude coordinates of the zones are omitted.

a. Pacific Ocean, Hawaii; danger zones

(a) Danger zones—

(1) Aerial bombing and strafing target surrounding Kaula Rock, Hawaii. The
waters within a circular area with a radius of three (3) miles having its cen-
ter on Kaula Rock....

(2) Submerged unexploded ordnance danger zone, Kahoolawe Island, Hawaii.
The waters adjacent to Kahoolawe Island within the area encompassed by
[the coordinates].

(b) The regulations. No person, vessel or other craft shall enter or remain in any of
the areas at any time except as authorized by the enforcing agency.

(c) Enforcing agency. The regulations in this section shall be enforced by Com-
mander, Naval Base, Pearl Harbor, Hawaii 96860-5020, and such agencies as
he/she may designate.3*

b. Pacific Ocean, Island of Oahu, Hawaii; danger zone

(a) The danger zone. Beginning at point of origin at Kaena Point Light...thence
along the arc of a circle centered at Kaena Point Light to...thence to point of
origin.

79 1d., § 334.2(b).
80 d.

81 1d,, § 334.3(a)
82 1d,, § 334.3(b).
83 1d, § 334.3(c).
84 Id,, § 334.1340.
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(b) The regulations.

(1) The area will be closed to the public and all shipping on specific dates to be
designated for actual firing and no person, vessel or other craft shall enter
or remain in the area during the times designated for firing except as may
be authorized by the enforcing agency. Notification to maritime interests of
specific dates of firing will be disseminated through the U.S. Coast Guard
media of the Local Notice to Mariners and the NOTAMs published by the
Corps of Engineers. On dates not specified for firing, the area will be open to
normal maritime traffic.

The regulations of this section shall be enforced by the Commanding Gen-
eral, U.S. Army, Hawaii/25th Infantry Division, APO 957, and such agencies
as he may designate.8°

—
N
~

c. Pacific Ocean at Barber’s Point, Island of Oahu, Hawaii; danger zone

(a) The danger zone. The waters within a rectangular area... thence along the shore-
line at the high water mark along the southerly boundary of Naval Air Station,
Barber’s Point, to the point of beginning.

(b) The regulations.

(1) The area is closed to all surface craft, swimmers, divers and fishermen except
to craft and personnel authorized by the enforcing agency.

(2) The regulations in this section shall be enforced by the Commanding Officer,
Naval Air Station, Barber’s Point, Hawaii, 96862, and such agencies as he/
she may designate.86

d. Pacific Ocean at Keahi Point, Island of Oahu, Hawaii; danger zone

(a) The danger zone. The waters within an area beginning at a point in latitude
21°18'21.4” N., longitude 157°59'14.2” W.; thence to latitude 21°18'11” N., longitude
158°00'17.5” W.; thence to latitude 21°17'11.8” N., longitude 158°00°06.5” W.; and
thence to latitude 21°17°22.5” N., longitude 157°59'03.1” W.

(b) The regulations.

(1) The area is closed to all surface craft, swimmers, divers, and fishermen except
to craft and personnel authorized by the enforcing agency.

(2) The regulations in this section shall be enforced by the Commanding Offi-
cer, Explosive Ordnance Disposal Training and Evaluation Unit One, Barbers
Point, Hawaii 96862-5600.87

e. Kaneohe Bay, Island of Oahu, Hawaii—Ulupau Crater Weapons Training
Range; danger zone

(a) The danger zone. The area within a sector extending seaward a distance of 3.8
nautical miles between radial lines bearing 357.1° true and 124.9° true, respec-
tively, from a starting point on Mokapu Peninsula... overlapping the existing
500-yard wide prohibited area. The danger zone is defined as a pie-shaped area
bounded by the landward starting point on Mokapu Peninsula and the three

85 1d., § 334.1350.
86 Id., § 334.1360.
87 1d., § 334.1370.
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seaward points forming an arc with a 3.8 nautical-mile radius at its center
(Point B) with a radial line bearing 56.9° true....
(b) The regulations.

(1) Weapons firing at the Ulupau Crater Weapons Training Range may occur at
any time between 6 a.m. and 11 p.m., Monday through Sunday. Specific dates
and hours for weapons firing, along with information regarding onshore
warning signals, will be promulgated by the U.S. Coast Guard’s Local Notice
to Mariners. Information on weapons firing schedules may also be obtained
by calling the Marine Corps Base Hawaii Range Manager, AC/S G-3....

(2) Whenever live firing is in progress during daylight hours, two large red tri-
angular warning pennants will be flown at each of two highly visible and
widely separated locations on the shore at Ulupau Crater.

(3) Whenever any weapons firing is scheduled and in progress during periods
of darkness, flashing red warning beacons will be displayed on the shore at
Ulupau Crater.

(4) Boaters will have complete access to the danger zone whenever there is no
weapons firing scheduled, which will be indicated by the absence of any
warning flags, pennants, or beacons displayed ashore.

(5) The danger zone is not considered safe for boaters whenever weapons fir-
ing is in progress. Boaters shall expeditiously vacate the danger zone at best
speed and by the most direct route whenever weapons firing is scheduled.
Passage of vessels through the danger zone when weapons firing is in prog-
ress will be permitted, but boaters shall proceed directly through the area at
best speed. Weapons firing will be suspended as long as there is a vessel in
the danger zone. Whenever a boater disregards the publicized warning sig-
nals that hazardous weapons firing is scheduled, the boater will be person-
ally requested to expeditiously vacate the danger zone by MCBH Kaneohe
Bay military personnel utilizing by hailing the vessel on VHF channel 16 or
contacting directly by U.S. Navy surface craft.

(6) Observation posts will be manned whenever any weapons firing is scheduled
and in progress. Visibility will be sufficient to maintain visual surveillance of
the entire danger zone and for an additional distance of 5 miles in all direc-
tions whenever weapons firing is in progress.

(c) The enforcing agency. The regulations shall be enforced by the Commanding

Officer, MCB Hawaii, Kaneohe Bay and such agencies as he/she may designate.88

f. Pacific Ocean at Barking Sands, Island of Kauai, Hawaii; missile range facility

(a) The danger zone. The waters within an area [latitude and longitude coordinated
omitted]; and thence southeasterly to point of beginning.
(b) Markers.

(1) Range markers at the control point at latitude 22°03'17.4” N., longitude
159°47'12.2” W., are separated 300 feet (one pole 95.5 feet northwest and
the other pole 334.5 feet southeast of this point) along a line bearing 327°10’
True.

(2) Range markers at the control point at latitude 22°02'44.5” N., longitude
159°47'16.4” W., are separated 300 feet (one pole 75 feet west and the other
pole 225 feet east of this point) along a line bearing 266°20’ True.

88 Id., § 334.1380.
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(3) The range marker poles seaward from each control point are 25 feet in height
above ground level. The other two poles are 45 feet above ground level.

(4) Each range marker consists of a 10-foot equilateral triangle with alternate
red and white diagonal stripes.

(c) The regulations. Entry into the area by any person, boat, vessel or other craft is
prohibited at all times. Special permission for transit through the area by the
most direct route may be obtainable on an individual basis, by prior arrange-
ment with the Commanding Officer, Pacific Missile Range Facility, Hawaiian
Area, Barking Sands, Kauai, Hawaii.8°

g. Pacific Ocean, at Barbers Point, Island of Oahu, Hawaii; restricted area

(a) The area. That portion of the Pacific Ocean lying offshore of Oahu between Ewa
Beach and Barbers Point, basically outlined [by coordinates omitted].
(b) The regulations.
(1) Vessels shall not anchor within the area at any time.
(2) Dredging, dragging, seining, or other fishing operations which might foul
underwater installations within the area are prohibited.
(3) Use of the restricted area for boating, fishing (except as prohibited in para-
graph (b)(2) of this section) and other surface activities is authorized.
(4) The regulations in this section shall be enforced by the Officer in Charge,
Fleet Area Control and Surveillance Facility, Pearl Harbor, Hawaii 96860—
7625, and such agencies as he/she may designate.90

h. Pacific Ocean, at Makapuu Point, Waimanalo, Island of Oahu, Hawaii, Makai
Undersea Test Range

(b) The regulations.

(1) During critical testing phases of surface and submerged units, the operating

officials of the Makai Test Range will mark in a conspicuous manner the loca-
tion of the equipment which might be subject to damage from navigation
and fishing activities or might represent a hazard to persons or property in
the vicinity. During the display of signals in the restricted area, all persons
and surface craft will remain away from the area until such time as the sig-
nals are withdrawn. At all other times the area is open to unrestricted fishing,
boating and general navigation.
Operating officers and personnel of the Makai Test Range will be responsible
for marking in a conspicuous manner the location of surface and underwater
equipment which is subject to damage from navigation and fishing activities
in the vicinity or represents a hazard to persons or property in the vicin-
ity, and the location of the work area during critical testing phases. Surface
communication by boat will be provided by the Makai Test Range during
testing phases.%!

—
N
~

89 1Id., § 334.1390.
90 1d., § 334.1400.
91 Id., § 334.1410.
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6.4.1.3 Naval Defensive Sea Areas and Naval Airspace Reservations

The U.S. Government may also restrict free access to certain areas, such as mili-
tary installations, due to their strategic importance. Restricted access to naval
defensive sea areas, naval airspace reservations, administrative areas, and the
Trust Territory of the Pacific Islands protects military installations and the per-
sonnel, property, and equipment assigned to or located therein.”92

The entry or movement of persons, ships or aircraft in the areas is controlled.93
Persons, ships and aircraft shall not enter designated defense areas without
authorization. Every effort is made to avoid unnecessary interference with the
free movement through the area, however.94 Generally, cameras or photographs
are prohibited within a naval defensive sea area.%®

Entry into defense areas will only be authorized if the ship, aircraft, or person
will not, under “existing or reasonably foreseeable future conditions,” endanger or
impose an undue burden upon, “the armed forces located within or contiguous to
the area.”6 Entry can be denied for any of the following reasons:

1

=

Prior noncompliance with entry control regulations;

) Willfully furnishing false, incomplete, or misleading;

Advocacy of the overthrow or alteration of the Government of the United States

by unconstitutional means;

(4) Commission of, or attempt or preparation to commit, an act of espionage, sabo-
tage, sedition, or treason;

(5) Performing, or attempting to perform, duties, or otherwise acting so as to serve
the interest of another government to the detriment of the United States;

(6) Deliberate unauthorized disclosure of classified defense information;

(7) Knowing membership with the specific intent of furthering the aims of... acts of

force or violence to prevent others from exercising their rights under the Con-

stitution or laws of the United States or of any State, or which seeks to over-

throw the Government of the United States or any State or subdivision thereof

by unlawful means;

(8) Serious mental irresponsibility;

( Chronic alcoholism or addiction to the use of narcotic;

(10) Illegal presence in the United States;

(1

(

—_~
wW N
=

1) Being the subject of proceedings for deportation;
12) Conviction of larceny of property of the United States.%”

No person, except those aboard public vessels or aircraft of the U.S. armed forces,
or those working on behalf of the armed forces or under military orders, shall

92 32 CF.R. § 761.2(a).
9 1d, § 761.2(b).

94 1d.

9 1d., § 761.20(1).

9 Id., § 761.6(a)(1).

97 1d,, § 761.6(b).
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enter a defense area without the permission of the Entry Control Commander.98
The following officers of the armed forces are designated Entry Control Com-
manders with authority to approve or disapprove individual entry authorizations
for persons, ships, or aircraft as indicated:

(a) Chief of Naval Operations. Authorization for all persons, ships, or aircraft to
enter all defense areas.

(b) Commander in Chief, U.S. Atlantic Fleet. Authorization for all persons, ships, or
aircraft to enter defense areas in the Atlantic.

(c) Commander in Chief, U.S. Pacific Fleet. Authorization for all persons, ships, or
aircraft to enter defense areas in the Pacific.

(d) Commander U.S. Naval Forces Caribbean. Authorization for all persons, ships,
and aircraft to enter the Guantanamo Bay Naval Defensive Sea Area and the
Guantanamo Naval Airspace Reservation. (This authority is delegated to Com-
mander U.S. Naval Base, Guantanamo Bay.)

(f) Commander Third Fleet. Authorization for U.S. citizens and U.S. registered pri-
vate vessels to enter Midway Island, Kingman Reef, Kaneohe Bay Naval Defen-
sive Sea Area, Pearl Harbor Defensive Sea Area and Filipino workers employed
by U.S. contractors to enter Wake Island.

(g) Commander U.S. Naval Forces, Marianas. Authorization in conjunction with the
High Commissioner, for non-U.S. citizens, ships, or aircraft documented under
laws other than those of the United States or the Trust Territory to enter those
portions of the Trust Territory where entry is not controlled by the Department
of the Army or the Defense Nuclear Agency.

(h) Senior naval commander in defense area. Emergency authorization for persons,
ships, or aircraft in cases of emergency or distress....

(i) US. Coast Guard. The U.S. Coast Guard regulates the movement of shipping
within the Honolulu Harbor.... The Commandant, Fourteenth Naval District, as
representative of the Secretary of the Navy, retains responsibility for security of
the Honolulu Defensive Sea Area....%°

Naval Defensive Sea Areas and Naval Airspace Reservations may be established
by the President by Executive Order.%° The following Naval Defensive Sea
Areas and Naval Airspace Reservations are under the control of the Secretary
of the Navy: Guantanamo Bay Naval Defensive Sea Area and Guantanamo Bay
Naval Airspace Reservation;'®! Honolulu Defensive Sea Area;'%2 Kaneohe Bay
Naval Defensive Sea Area and Kaneohe Bay Naval Airspace Reservation;!%3 Pearl

98 1d., § 761.7(a) and § 761.10. Privately owned local craft that are pre-approved may enter
the areas, foreign vessels traveling with diplomatic or special clearance and ships in
distress, also may enter the areas, but subject to local clearances and control by senior
officer present. 32 C.F.R. § 761.12 and § 761.14.

99 1d., § 761.9. Commander Seventeenth Coast Guard District is also designated an Entry
Control Commander by the Commandant, U.S. Coast Guard.

100 18 U.S.C. § 2152.

101 Executive Order 8749, May 1, 1941 (6 FR 2252; 3 C.F.R. 1943 Cum. Supp., p. 931).
102 Executive Order 8987, Dec. 20, 1941 (6 FR 6675; 3 C.F.R. 1943 Cum. Supp., p. 1048).
103 Executive Order 8681, Feb. 14, 1941 (6 FR 1014; 3 C.F.R. 1943 Cum. Supp., p. 893).
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Harbor Defensive Sea Area;'%4 Johnston Island, Kingman Reef, Midway Island,
Palmyra Island, and Wake Islands Naval Defensive Sea Areas and Naval Airspace
Reservations;1°5 Kiska Island Naval Defensive Sea Area and Kiska Island Naval
Airspace Reservation;'°¢ Kodiak Naval Defensive Sea Areal®” and Unalaska Island
Naval Defensive Sea Area and Unalaska Island Naval Air-space Reservation.108

The Secretary of the Interior is responsible for the civil administration of Wake
Island, whereas the Secretary of the Navy is responsible for the civil adminis-
tration of Midway Island.1%® On June 24, 1972, the Department of the Air Force
assumed responsibility for the civil administration of Wake Island pursuant to
an agreement between the Department of the Interior and the Department of
the Air Force.1

6.4.1.4 Trust Territory of the Pacific Islands

The Trust Territory of the Pacific Islands is a strategic area administered by the
United States under the provisions of a trusteeship agreement with the United
Nations. Following the end of World War II, the United States submitted a pro-
posal to the United Nations Security Council in accordance with Article 83 of the
UN Charter to establish a trusteeship agreement for the Pacific Islands, formerly
mandated to Japan under Article 22 of the Covenant of the League of Nations in
December 1920, under which the United States would administer those islands.
On April 2, 1947, the UN Security Council unanimously approved the trustee-
ship agreement, and a Joint Resolution of Congress authorized the President to
approve the agreement on July 18, 1947.11! Article 3 of the Agreement grants the
United States “full powers of administration, legislation, and jurisdiction over the

104 Executive Order 8143, May 26, 1939 (4 FR 2179; 3 C.F.R. 1943 Cum. Supp., p. 504).

105 Executive Order 8682, Feb. 14, 1941 (6 FR 1015; 3 C.F.R. 1943 Cum. Supp., p. 894) as
amended by Executive Order 8729, Apr. 2, 1941 (6 FR 1791; 3 C.F.R. 1943 Cum. Supp.,
p. 919) and Executive Order 9881, Aug. 4, 1947 (12 FR 5325; 3 C.F.R. 1943-1948 Comp.,
p. 662).

106 Executive Order 8680, Feb. 14, 1941 (6 FR 1014; 3 C.F.R. 1943 Cum. Supp., p. 892) as
amended by Executive Order 8729, Apr. 2, 1941 (6 FR 1791; 3 C.F.R. 1943 Cum. Supp.,
p- 919).

107 Executive Order 8717, Mar. 22, 1941 (6 FR 1621; 3 C.F.R. 1943 Cum. Supp., p. 915).
Kodiak Naval Airspace Reservation: Executive Order 8597, Nov. 18, 1940 (5 FR 4559; 3
C.F.R. 1943 Cum. Supp., p. 837) as amended by Executive Order 9720 of May 8, 1946
(11 FR 5105; 3 C.F.R. 1943-1948 Comp., p. 527).

108 Executive Order 8680, Feb. 14, 1941 (6 FR 1014; 3 C.F.R. 1943 Cum. Supp., p. 892) as
amended by Executive Order 8729, Apr. 2, 1941 (6 FR 1791; 3 C.F.R. 1943 Cum. Supp.,
p. 919).

109 Executive Order 11048, Administration of Wake Island and Midway Island, September
4, 1962, 27 FR 8851, 3 C.F.R,, 1959-1963 Comp., 632.

1032 C.F.R. § 935.11.

1l Trusteeship Agreement for the Former Japanese Mandated Islands, 61 Stat. 3301,
T.I.A.S. No. 1665, 8 UN.T.S. 189 (Apr. 2, 1947).
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territory....” Article 5 authorizes the United States to establish naval, military and
air bases and to erect fortifications in the trust territory; position armed forces
in the territory; and employ the local population for the defense and the mainte-
nance of law and order within the trust territory.

The Trust Territory of the Pacific Islands initially included the Northern Mari-
ana Islands, the Federated States of Micronesia (FSM), the Marshall Islands (RMI),
and Palau. The Trusteeship Agreement terminated with respect to the Repub-
lic of the Marshall Islands on October 21, 1986, with respect to the Federated
States of Micronesia and the Commonwealth of the Northern Mariana Islands
on November 3, 1986, and with respect to the Republic of Palau on October 1,
1994.112 The United States retains defense obligations and access rights with these
independent nations pursuant to a Compact of Free Association.

The Compact of Free Association sets forth the relationship between the United
States and the Pacific Islands.!'® Under Section 311 of each Compact, the United
States exercises security and defense authority related to the islands, including
the commitment to “defend the Federated States of Micronesia [and Republic of
the Marshall Islands] and its people from attack or threats,” the right to bar the
armed forces of another country from using the islands, and the right to establish
and maintain military areas and facilities on the islands.

Upon gaining its independence in 1994, Palau entered into a 50-year Compact
of Free Association with the United States that is similar to the Compacts entered
into between the United States and the FSM and RML#

The Compacts provide authority for the U.S. operation of nuclear capable and
nuclear propelled vessels and aircraft without either confirming or denying the
presence or absence of nuclear weapons on board those conveyances.!!>

The Secretary of the Interior is responsible for the administration of the civil
government of the Trust Territory of the Pacific Islands.!'6 Section 1 of Executive
Order 11021 provides that the Secretary of the Interior has the “responsibility for
the administration of civil government in all of the trust territory, and all execu-
tive, legislative, and judicial authority necessary for that administration....”"”
The Secretary of the Interior, however, has certain limitations on the exercise of
administration over the islands.

[T]he authority to specify parts or all of the trust territory as closed for security rea-
sons and to determine the extent to which Articles 87 and 88 of the Charter of the

112 48 U.S.C. § 1682 Note.

13 Pub. L. 99-239, Jan. 14, 1986, 99 Stat. 1770, amended by Pub. L. 108-188, Dec. 17, 2003,
117 Stat. 2720.

114 pyb. L. 99-658, November 14, 1986, 100 Stat. 3673.

5 Id., sec. 331.

u6 39 CF.R. § 761.3(c).

17 Executive Order 11021, Administration of the Trust Territory of the Pacific Islands by the
Secretary of the Interior, May 7, 1962, 27 FR 4409; 3 C.F.R. 1959-1963 Comp., at 600.
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United Nations shall be applicable to such closed areas, in accordance with Article 13
of the trusteeship agreement, shall be exercised by the President.... [TThe Secretary
of the Interior shall keep the Secretary of State currently informed of activities in the
trust territory affecting the foreign policy of the United States and shall consult with
the Secretary of State on questions of policy concerning the trust territory which
relate to the foreign policy of the United States, and that all relations between the
departments and agencies of the Government and appropriate organs of the United
Nations with respect to the trust territory shall be conducted through the Secretary
of State.

Pursuant to two agreements, effective July 1, 1951 and July 1, 1962, between the
Department of the Navy and the Department of the Interior, the entry of individ-
uals, ships and aircraft into the Trust Territory (except areas under the control of
the Department of the Army (Kwajalein Atoll) and the Defense Nuclear Agency
(Eniwetok Atoll), is controlled by the High Commissioner of the Trust Territory
and the Department of the Navy.!’® The Department of the Army controls entry
into islands in the Kwajalein Atoll under military jurisdiction."® Entry into Eni-
wetok Atoll and Johnston Atoll is controlled by the Defense Nuclear Agency.!2°
Criminal and civil penalties for violating orders or regulations controlling access
to the Trust Territory are provided in U.S. statutes.?!

Restricted entry into all Naval Airspace Reservations, except the Guantanamo
Bay Naval Airspace Reservation, has been suspended. Furthermore, restricted
entry into several Naval Defensive Sea Areas and Administrative Areas also has
been suspended, including Honolulu Defensive Sea Area; Kiska Island Naval
Defensive Sea Area; Kodiak Island Naval Defensive Sea Area; Unalaska Island
Naval Defensive Sea Area; Wake Island Naval Defensive Sea Area (except for
entry of foreign flag ships and foreign nationals); and that part of Kaneohe Defen-
sive Sea Area lying beyond a 500 yard buffer zone around the perimeter of the
Kaneohe Marine Corps Air Station at Mokapu Peninsula and eastward to Kapoho

18 32 CFR. § 7613(c).

19 National Range Commander, U.S. Army Safeguard System Command.

120 32 C.F.R. § 761.4(a)—(c), Commander, Field Command and 32 C.F.R. § 761.3(f), Com-
mander, Johnston Atoll.

121 Sanctions for violations of orders governing persons or ships within the defensive sea
areas is in 18 U.S.C. § 2152. Prohibited entry into military, naval or Coast Guard prop-
erty may be punished pursuant to 18 U.S.C. § 1382. Penalties for violation of regulations
imposed for the protection or security of military or naval aircraft, airports, air facili-
ties, vessels, harbors, ports, piers, waterfront facilities, bases, forts, posts, laboratories,
stations, vehicles, equipment, explosives, or other property or places subject to juris-
diction of the Department of Defense are set out in 50 U.S.C. § 797 and Department
of Defense Directive 5200.8, Aug. 20, 1954. Individuals convicted of knowingly and
willfully making a false or misleading statement or representation in any matter within
the jurisdiction of any department or agency of the United States are punished under
18 U.S.C. § 1001
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Point, Oahu.?2 The suspension of restrictions on entry, however, does not obvi-
ate the authority of appropriate commanders to lift the suspension and reinstate
controls on entry.123

6.4.2 Airspace Control Measures

As a matter of national security, the United States requires U.S. and foreign-
registered aircraft flying into, out of, or through U.S. airspace to comply with air
defense identification zones, special use airspace, prohibited areas, restricted
areas, warning areas, military operations areas, alert areas, and controlled firing
areas.

6.4.2.1 Air Defense Identification Zone

International law does not prohibit a nation from establishing an Air Defense
Identification Zone (ADIZ) in international airspace adjacent to its national air-
space. The term ADIZ is defined in Annex 15 of the Chicago Convention!?4 as
a special designated airspace of defined dimensions within which aircraft are
required to comply with special identification and/or reporting procedures that
supplement those related to civil air traffic services (ATS).

The United States defines an ADIZ as “an area of airspace over land or water
in which the ready identification, location, and control of all aircraft (except for
Department of Defense and law enforcement aircraft) is required in the interest
of national security.”?> The legal basis for establishing these zones in times of
peace is that states always enjoy the right to establish reasonable conditions of
entry into their land territory. Thus, the legal theory for an ADIZ is analogous
to imposition of conditions of port entry for ships entering into port or travers-
ing internal waters. Accordingly, aircraft approaching national airspace may be
required to provide identification even while in international airspace, but only
as a condition of entry approval.126

The terrorist attacks on the World Trade Towers and the Pentagon in 2001
resulted in greater scrutiny of aircraft approaching the United States. Because
aircraft inbound to the United States will at some point cross into a U.S. ADIZ,
aircraft commanders should be aware of the possibility of being intercepted by
U.S. military aircraft, particularly when entering U.S. airspace from abroad, and

122 39 CF.R. § 761.4(d).

123 1d., § 761.4(e).

124 INT'L CIVIL AVIATION ORG., CONVENTION ON INTERNATIONAL CIVIL AVIATION, ANNEX
15, INTERNATIONAL STANDARDS AND RECOMMENDED PRACTICES, AERONAUTICAL INFOR-
MATION SERVICES (13th ed. July 2010).

125 14 C.F.R. § 99.3.

126 See, Peter A. Dutton, Caelum Liberam: Air Defense Identification Zones Outside Sover-
eign Airspace, 103 Am. J. INT'L L. 1, 9 (2009).
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they should be prepared to comply with any instructions given by the intercept-
ing aircraft. Non-compliance with instructions could result in the use of force.
Further discussion on ICAO and U.S. intercept procedures is contained in Chap-
ter 4 of this volume.

U.S. rules establishing ADIZs are contained in Chapter 5 of the Federal Aviation
Administration’s Aeronautical Information Manual.?” The United States has estab-
lished ADIZs to assist in early identification of aircraft in the vicinity of interna-
tional U.S. airspace boundaries around the contiguous United States,'?8 Alaska,!2?
Hawaii,’3 and Guam.!3! The ADIZ regulations require aircraft bound for U.S.
national airspace to file flight plans and provide periodic reports. Civil aircraft
operating within a U.S. ADIZ “must have a functioning two-way radio, and the
pilot must maintain a continuous listening watch on the appropriate aeronautical
facility’s frequency.”32 Persons are prohibited from operating an aircraft within
an ADIZ unless they file a Defense Visual Flight Rules (DVFR) flight plan contain-
ing the time and point of ADIZ penetration, and the aircraft departs within five
minutes of the estimated departure time contained in the flight plan.133

In cases where a pilot operating an aircraft under DVFR in a U.S. ADIZ cannot
maintain two-way radio communications, “the pilot may proceed, in accordance
with the original DVFR flight plan, or land as soon as practicable.”34 Persons are
also prohibited from operating an aircraft into, within, or from a departure point
within a U.S. ADIZ, “unless the person files, activates, and closes a flight plan
with the appropriate aeronautical facility, or is otherwise authorized by air traffic
control.”35 A pilot may not deviate from the filed Instrument Flight Rules (IFR)
when operating in uncontrolled airspace or DVFR flight plan unless an appro-
priate aeronautical facility is notified before deviating.1®¢ Finally, the pilot of an
aircraft operating in or penetrating an ADIZ under IFR to is required to make
position reports.’®? Foreign civil aircraft may not enter the United States through
an ADIZ unless the pilot makes the required reports or reports the position of

127 14 C.F.R. §§ 99.1-99.49.

128 Doc. No. FAA-2001-10693, 66 FR 49822, Sept. 28, 2001. Redesignated at 69 FR 16756,
Mar. 30, 2004.

129 Doc. No. FAA-2001-10693, 66 FR 49822, Sept. 28, 2001. Redesignated at 69 FR 16756,
Mar. 30, 2004.

180 Doc. No. 25113, 53 FR 18217, May 20, 1988. Redesignated at 69 FR 16756, Mar. 30,
2004.

131 Doc. No. 25113, 53 FR 18217, May 20, 1988. Redesignated at 69 FR 16756, Mar. 30,
2004.

132 14 CF.R. § 99.9(a).

183 1d., § 99.9(b).

134 1d., § 99.9(c).

135 Id,, § 99.11(a).

136 Id., § 99.17(b)—(c).

187 1d., § 99.15(a) and § 91.183.
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the aircraft when it is not less than one hour and not more than 2 hours average
direct cruising distance from the United States.”'38

During an air defense emergency the United States may issue special security
instructions pursuant to the Emergency Security Control of Air Traffic (ESCAT)
Plan. Under ESCAT, military authorities “will direct the action to be taken in
regard to landing, grounding, diversion, or dispersal of aircraft and the control of
air navigation aids...” in the defense of the United States.!3? If ESCAT is imple-
mented, “[Air Traffic Control] facilities will broadcast appropriate instructions
received from the Air Traffic Control System Command Center (ATCSCC) over
available ATC frequencies.”#? These transmissions may include directing all VFR
flights to land at the nearest available airport. In such case, pilots on the ground
may be required to file a flight plan and obtain an approval (through FAA) prior
to conducting flight operations.*! Deviations from the above rules are permitted
during emergencies that require an immediate decision and action for the safety
of flight.142

The United States does not recognize any claim by a state to apply its ADIZ
procedures to foreign aircraft not intending to enter national airspace, nor does
the United States apply its ADIZ procedures to foreign aircraft not intending to
enter U.S. airspace. For example, in March and May 2008, U.S. F-15 fighter air-
craft intercepted Russian Tu-95 Bear heavy bombers in the Alaska ADIZ. After a
fifteen-year lapse, Russia restarted its bomber surveillance flights in the Arctic
in 2007. In the representative cases that occurred in 2008, when it was deter-
mined that the Russian bombers were on a training flight and did not intend
to enter U.S. national airspace, they were allowed to continue on their mission
without harassment or interference from the U.S. aircraft.!43 Accordingly, U.S.
military aircraft not intending to enter foreign national airspace normally will
not identify themselves or otherwise comply with ADIZ procedures established
by other nations. In some cases, such as in the operation of point-to-point flights,
the United States specifically may agree to do so to facilitate air traffic control.
Department of Defense guidance, however, states that U.S. “[ml]ilitary aircraft
transiting through a foreign ADIZ without intending to penetrate foreign sover-
eign airspace are not required to follow...[ADIZ] procedures.”#4

1

@

8 1d., § 99.15(c).

139 DEP'T OF TRANSPORTATION, FEDERAL AVIATION ADMINISTRATION, AERONAUTICAL
INFORMATION MANUAL (2010), Chap. 5, Sec. 6, sec. 5-6-1(g) [Hereinafter FAA AERrO-
NAUTICAL INFORMATION MANUAL].

140 Id'

141 Id

142 14 C.F.R § 99.5.

143 Rowan Scarborough, Russian Flights Smack of Cold War, WasH. TIMES, June 26, 2008.

144 DEP'T OF DEFENSE, DEPARTMENT OF DEFENSE INSTRUCTION, 4540.01, USE OF INTERNA-

TIONAL AIRSPACE BY U.S. MILITARY AIRCRAFT AND FOR MISSILE/PROJECTILE FIRINGS,

Mar. 28, 2007, para. 6.4.
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6.4.2.2 Special Use Airspace

Special use airspace is defined as “airspace wherein activities must be con-
fined because of their nature, or wherein limitations are imposed upon aircraft
operations that are not a part of those activities, or both.”#5 Prohibited areas,
restricted areas, warning areas, military operations areas (MOA), alert areas, con-
trolled firing areas (CFA), and national security areas are all included as special
use airspace. The vertical limits of special use airspace are measured by desig-
nated altitude floors and ceilings expressed as flight levels or as feet above mean
sea level, while the horizontal limits are measured by boundaries described by
geographic coordinates or other appropriate references that clearly define their
perimeter.146

Prohibited and restricted areas are established pursuant to 14 C.F.R. Part 73,
while warning areas, MOAs, alert areas, and CFAs are non-regulatory special use
airspace. Descriptions of the various special use airspace areas, except CFAs, are
contained in FAA Order JO 7400.8, January 26, 2012, and are depicted on U.S.
aeronautical charts. In addition, special use airspace, except CFAs, “are charted
on IFR or visual charts and include the hours of operation, altitudes, and the
controlling agency.”47

a. Prohibited Areas

Prohibited areas are established for national security or other reasons associated
with the national welfare. They include airspace of defined dimensions within
which aircraft flight is prohibited. Prohibited areas are published in the Federal
Register and are depicted on aeronautical charts.1*® Persons are prohibited from
operating an aircraft within a prohibited area unless authorized by the using
agency.!® For example, a prohibited area has been established around certain
areas in the District of Columbia, including the White House, the Naval Observa-
tory, the Lincoln, Jefferson, and Washington Monuments, and other areas.!>°

b. Restricted Areas

Restricted areas contain airspace within which aircraft flight is subject to restric-
tions. They denote the “existence of unusual, often invisible, hazards to air-
craft such as artillery firing, aerial gunnery, or guided missiles.”®! Entry into a
restricted area “without authorization from the using or controlling agency may

145 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-1(a).

146 14 CF.R. §§ 73.3(b)—(c).

147 FAA AERONAUTICAL INFORMATION MANUAL, sec. 3-4-1(e).

148 1d., sec. 3-4-2.

149 14 C.F.R. § 73.83.

150 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.

151 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-3(a).
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be extremely hazardous to the aircraft and its occupants.”’52 Aircraft may be
restricted from an area between the designated altitudes and during the time of
designation, unless that person has the advance permission of the using agency
or the controlling agency.'>® When aircraft are operating on an IFR clearance via
a route which lies within joint-use restricted airspace, the ATC facility will allow
the aircraft to operate in the restricted airspace without issuing specific clear-
ance for it to do so if the restricted area is not active and has been released to
the controlling agency, which generally is the FAA. If the restricted area is active
and has not been released to the FAA, the ATC will issue a clearance that ensures
the aircraft avoids the restricted airspace, unless the aircraft is on an approved
altitude reservation mission or has obtained its own permission to operate in the
airspace and so informs the controlling facility.

For example, there is a restricted area designation for the Pacific Missile Range
Facility in Hawaii. The boundaries of the designated airspace runs counterclock-
wise along the shoreline of Kauai clockwise along a line 3 nautical miles from
the shoreline of Kauai. The designated altitudes are from the surface to unlimited
and in effect from 0600-1800 local time Monday-Friday and during other times
promulgated by NOTAM. The FAA, Honolulu Control Facility is the controlling
agency, and Commanding Officer, Pacific Missile Range Facility, Hawaii is the
using agency.154

c. Warning Areas

Warning areas are defined as “airspace of defined dimensions, extending from
three nautical miles outward from the coast of the United States, that contains
activity that may be hazardous to nonparticipating aircraft.”’®> Warning areas
may be established over domestic and/or international waters and are intended
to warn nonparticipating pilots of the potential danger. For example, a warning
area has been established for the U.S. Navy Fleet Area Control and Surveillance
Facility off the Virginia coast along a line three nautical miles from and parallel
to the shoreline, from the surface to a flight altitude of 750 feet. The using agency
is the U.S. Navy, Fleet Area Control and Surveillance Facility, Virginia Capes, in
Virginia Beach, Virginia.156

d. Military Operation Areas
Military Operation Areas (MOAs) consist of “airspace of defined vertical and
lateral limits established for the purpose of separating certain military training

152 d.

153 14 C.F.R. § 73.13.

154 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.

155 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-4.

156 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.
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activities from IFR traffic.”’5? Nonparticipating IFR traffic may be cleared through
a MOA if IFR separation can be provided by the ATC; if not, however, the ATC is
required to reroute or restrict nonparticipating IFR traffic from the area. Activi-
ties that may be conducted in a MOA include: “air combat tactics, air intercepts,
aerobatics, formation training, and low-altitude tactics.”58 Pilots operating under
VFR should exercise extreme caution while flying within a MOA when military
activity is being conducted and should contact the controlling agency for traffic
advisories prior to entering an active MOA.15% MOAs, for example, have been
established in the vicinity of the U.S. Marine Corps Base in Quantico, Virginia.l69

e. Alert Areas

Alert areas are depicted on aeronautical charts and are used to “inform nonpar-
ticipating pilots of areas that may contain a high volume of pilot training or an
unusual type of aerial activity.”6! Accordingly, pilots should be particularly alert
when flying in these areas. Pilots of participating aircraft as well as pilots transit-
ing the area shall be equally responsible for collision avoidance. Naval Air Station
Pensacola, Florida, for example, has an alert area established for operations in
the vicinity of the surface to a height of 3,000 feet mean sea level within Federal
airways. Commander, Training Wing 6, Naval Air Station, Pensacola, Florida is
the using agency.162

f. Controlled Firing Areas

Controlled Firing Areas (CFAs) “contain activities which, if not conducted in
a controlled environment, could be hazardous to nonparticipating aircraft.”163
CFAs differ from other special use airspace in that their “activities are suspended
immediately when spotter aircraft, radar, or ground lookout positions indicate an
aircraft might be approaching the area.”’64 As a result, CFAs are not charted since
they do not cause nonparticipating aircraft to change their flight path.

g. National Security Areas

National Security Area (NSAs) consist of airspace of defined vertical and lateral
dimensions established at locations where there is a need for increased security of
a ground facility. For example, NSAs have been established to provide enhanced

157 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-5(a).

158 1d., sec. 3-4-5(b).

159 1d,, sec. 3-4-5(c).

160 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.

161 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-6.

162 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.

163 FAA AERONAUTICAL INFORMATION MANUAL (2010), Chap. 3, Sec. 4, sec. 3-4-7.

164 4.
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security for the U.S. Navy Bremerton Shipyard, Washington,'6> U.S. Navy Pearl
Harbor, Hawaii,'66 and the U.S. Army, Bluegrass Army Depot munitions depot in
Richmond, Kentucky.!67 These areas are established to request pilots to cooperate
on a voluntarily basis to avoid flight through the NSA.

If there is a need for greater security, “flight in an NSA may be temporarily
prohibited by regulation under the provisions of 14 CFR § 99.7, Special Security
Instructions.”'68 Prohibitions are issued by FAA Headquarters and disseminated
via the U.S. NOTAM System.

165 Federal Aviation Administration Order JO 7400.8U, Special Use Airspace, Jan. 26,
2012.

166 Id.

167 1d.

168 .



SEVEN

SEA POWER, GRAND STRATEGY, AND FREEDOM OF THE SEAS

7.1 SEAPOWER AND GRAND STRATEGY

The oceans are a continuous, global body of water comprising 71 percent of the
surface of the Earth.! The unified world ocean has an area of more than 139 million
square miles (361 million sq. km.) and a total volume of 322,280,000 cubic miles
(1,347,000,000 cubic km.), comprising 97 percent of the water on the planet.
Frozen seawater trapped at the poles accounts for another 2.2 percent of the
world’s water.3 Relatively little is known about seabed topography, as only ten
percent of the seafloor has been mapped with seaborne instrumentation—mostly
in the coastal zone.*

With relatively free interchange of water and aquatic life among the oceans,
we should think in terms of the seas as being a single body of water. This inter-
connected quality has made the oceans an essential route for regional cabotage
shipping and transcontinental voyages, including commercial trade, strategic
mobility, and a vector for attack, as well as lawful and unlawful immigration, the
transfer of cultures, and the transmission of disease.> As a domain principally
useful for movement—shipping is still the most efficient method of transporting

1 From the Greek word, '‘Qxeavég, or “okeanos’” (Oceanus).

2 Matthew A. Charette & Walter H. F. Smith, The Volume of Earth’s Ocean, 23 OCEANOG-
RAPHY 112114 (June 2010).

3 PHysics FACTBOOK: AN ENCYCLOPEDIA OF SCIENTIFIC Essays Table 1 (Glen Elert ed.),
http://hypertextbook.com/facts/2001/SyedQadri.shtml.

4 CHARETTE & SMITH, The Volume of Earth’s Ocean, at 112-114.

5 The bubonic plague or “Black Death” is thought to have entered Venice via trading vessels
from farther along the Eastern Mediterranean. Similarly, Europeans introduced small-
pox and other infectious diseases into the Americas, devastating the native populations.
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large quantities of heavy cargo and material long distances—the oceans have had
a profound, indeed dispositive, effect on world politics.

The oceans reflect the classic model of a global commons, and the term is a
useful metaphor for thinking about shared space. In this respect, the oceans com-
mons share both similarity and difference with other areas of shared space, such
as airspace, cyberspace, and outer space. The benefits of operating in the oceans
are diffuse and shared by all states; no nation may purport to establish exclusive
control over the seas.

The unity of the oceans is the simple physical fact underlying the critical stra-
tegic value of sea power.” Throughout history, dominance of the oceans usually
has been essential for command of the land. In 480 BC, for example, the ancient
Greeks used an anti-access/area denial (A2/AD) strategy at Salamis, denying
the invading Persians the ability to land a huge army on the Peloponnese.®
If the Persians had gained a secure landing, there is little doubt they could have
overrun the Greek world and changed the course of Western history.

711 Littoral Regions

The coastline and littoral regions have their own importance. Nearly all of the
major global marketplaces are coastal regions of production and consumption,
with international commerce feeding the global trading system. Nearly all of
the major global marketplaces for international trade ring the ocean coastline.
Because of the concentration of population, the diversity of ethnic groups, and
the omnipresent competition for space, the shorelines are dynamic political cen-
ters susceptible to internal strife and international armed conflict.®

Politically, and therefore strategically, littoral seas are the seas that matter
most, and maritime strategists are (or at least should be) more concerned with
the littoral regions than anywhere else on the planet. The coastlines of Asia,
Africa and Latin America teem with large numbers of idle adolescents growing
up in unstable “feral” cities amidst rapid political and economic change. Non-
traditional security threats are proliferating. While representing a relatively small
portion of the world’s surface, 70 percent of Earth’s population lives within two

JARED D1aAMOND, GUNS, GERMS AND STEEL: A SHORT HISTORY OF EVERYBODY FOR THE
LasT 13,000 YEARS 195-215 (2005).

6 JAMES KRASKA, MARITIME POWER AND LAW OF THE SEA (2011).

7 JoHN HALFORD MACKINDER, BRITAIN AND THE BRITISH SEAS 12 (2d. ed., 1907).

8 GENERAL NORTON A. SCHWARTZ AND ADMIRAL JONATHAN W. GREENERT, AIR-SEA
BATTLE: PROMOTING STABILITY IN AN ERA OF UNCERTAINTY, Feb. 20, 2012.

9 GENERAL C. KRULAK, COMMANDANT, U.S. MARINE CORPS, OPERATIONAL MANEUVER
FROM THE SEA: A CONCEPT FOR THE PROJECTION OF NAVAL POWER ASHORE 1 (1999).
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hundred miles of the oceans; over 80 percent of the world’s capital cities are
located there.

712 Global System

Greek civilization, the Roman Empire, the Ottoman expansion, the Columbian
Exchange, the rise of the Dutch Provinces and their separation from the Ibe-
rian powers, and British world hegemony all were made possible only by inter-
national sea transportation. Over the past five hundred years, the country to
dominate the waves has also been dominant on land. This rule is so etched in
the strategic psyche that by World War I the fulcrum of the conflict revolved
around Germany's attempt to control the North Atlantic in order to keep U.S.
supplies and troops from reaching Europe. World War II and the Cold War were
both simply replays, demonstrating once again that sea power is the linchpin of
world politics.

During the colonial era, the European countries were dominant because they
could exert intercontinental power. Spain and Portugal divided a hemisphere on
the other side of the world, tiny Dutch Republics controlled outposts across the
globe. England controlled one quarter of the territory on Earth. The ability to
wage intercontinental war over the waves was the key to European colonialism,
with land powers such as France, enjoying imperial success for centuries, while
Germany and Italy arrived too late to the table. During the Cold War, even as the
United States was the dominant sea power, the Soviet Union aided North Korea
by sea, and could ferry and sustain Cuban troops in a proxy war in Angola. Thus,
Moscow’s global reach was a function of its naval power. Today, however, the
United States is the only nation with the power to launch and sustain a major
intercontinental war, which it has done twice in Europe (World War I and II),
twice in East Asia (the Korean peninsula and Indochina) and three times in Cen-
tral Asia (Afghanistan once and Iraq twice).

The world political order largely has been an outgrowth of the sea as a means
of military transit. With the arrival of reliable transcontinental travel and the
emergence of Portuguese and Spanish empires in the New World, naval power
permanently displaced land power as the strategic center of gravity in world war.
After that point, the exercise of nearly all land power may be described as merely
tactical; the only way for nations to achieve strategic supremacy—hegemony at
the intercontinental or world system level—was through sea power. Dominance
on land, no matter how decisive, whether it was the Ottoman Empire, the Nazi
Reich, or the Soviet Army, could not maintain long-term strategic advantage
without a first-rate maritime power.

Political science research bears out the historical relationship between domi-
nant naval powers and their positions of global leadership, thus making access
to the maritime domain the essential ingredient for status as a world power.
When tested empirically, the theory is supported by the rise of naval power and
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assumption of leadership status for Portugal, The Netherlands, Great Britain and
the United States.!® Over the past five hundred years, all of the world’s foremost
powers achieved their position of world leadership through sea power. Even a
traditional continental power such as Russia reached the zenith of its standing
on the global stage through the use of naval power to expand its geographic reach
and enhance its nuclear posture. As the Soviet fleet approached parity with the
United States in the 1970s, the Soviet Union challenged the American position in
virtually every corner of the world.! But the Soviet fleet faded with the dissolu-
tion of the Empire, and Soviet power evaporated with it.

The United States epitomizes the role of sea power in world politics. In six
months of Operation Desert Shield in 1991, for example, the United States could
move 500,000 troops and 540,000 tons of cargo by air into Kuwait and Saudi
Arabia in response to Iraq’s invasion of Kuwait.!? At the same time, however, the
Military Sealift Command moved five times that amount—2.4 million tons of
equipment, vehicles, and ammunition—by sea. In comparison, it took the Allies
two years to position forces for the D-Day invasion during World War IL13 Indeed,
the U.S. military’s role as the steward of the global commons—and the oceans in
particular—has facilitated an international system in which peace and prosperity
can flourish.1#

Ensuring maritime freedom of action is increasingly important.’® During the
Cold War, the epicenter of rivalry lay along the Fulda Gap and the Central Front,
with Allies facing a numerically superior Warsaw Pact. Then, the United States
developed land-oriented maneuver strategies to counter the Soviet Union—
Follow-On Forces Attack and the Army’s AirLand Battle concept. These opera-
tional concepts, just like Blitzkrieg during World War II, tried to emulate on land
the three dimensional maneuver and mobility of the oceans and airspace. Stra-
tegic access to the oceans is most critical for maintaining national freedom of
action, and the areas of the near-shore and inland coastal sea regions are the
most important.

Since the beginning of the Republic, the United States has pursued a strat-
egy of assured access to the global commons as an enduring American security
interest.!6 Over the past century, freedom of the seas and unimpeded access to

10 See, GEORGE MODELSKI & WILLIAM R. THOMPSON, SEA POWER IN GLOBAL POLITICS
1493-1993 (1988) (A global leader is present when the fleet of any single nation com-
prises 50 percent or more of the worldwide sea power assets).

11 Sergei Chernyavskii, The Era of Gorshkov: Triumph and Contradictions, 28 ]. OF STRATE-
GIC STUDIES 281, 282-84 (2005).

12 SCHWARTZ & GREENERT, AIR-SEA BATTLE.

18 1d.

14 ANDREW F. KREPINEVICH, WHY AIR SEA BATTLE? 7 (2010).

15 SCHWARTZ & GREENERT, AIR-SEA BATTLE.

16 STEPHEN ]. HADLEY, WILLIAM ]. PERRY, ET AL., THE QDR IN PERSPECTIVE: MEETING
AMERICA’S NATIONAL SECURITY NEEDS IN THE 2IST CENTURY: THE FINAL REPORT OF
THE QUADRENNIAL DEFENSE REVIEW INDEPENDENT PANEL 25 and 48-49 (2010).
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the associated aerospace have been prerequisites to freedom of action. The doc-
trine, force structure and capabilities of the U.S. Navy are designed to exploit the
global commons as a maneuver space for power projection. For the United States,
even the Army and Air Force are expeditionary forces designed for deployment
abroad rather than combat at home. Still, the critical importance of strategic
maritime mobility often is underappreciated.

Writing during World War I, British historian and Liberal Party politician Ram-
say Muir stated, “In times of peace the freedom of the seas has been so long
enjoyed by the whole world that men are apt to take it for granted; they do not
consider how it came to be established, or what are the conditions necessary
for its maintenance.”” This sentiment is particularly apt today, when the United
States fought two wars in Central Asia over the past decade. Reporters, schol-
ars, and popular writers have become enamored with land warfare and counter-
insurgency, failing to appreciate that the recent wars in Iraq and Afghanistan
were tactical conflicts measured in years, rather than the far more critical strate-
gic maritime competition measured in decades. The U.S. National Military Strat-
egy suggests a broader vision, charging the sea services with taking the lead in
“international efforts to safeguard access, sustain security ... and promote respon-
sible norms in the global commons...."8

7.1.3 Freedom of the Seas in the Early Modern Period

As a physical domain of movement, the sea is governed by a juridical and politi-
cal framework that developed over the past four hundred years. The governing
regime is a product of the historic power relationships among coastal and mari-
time states. The relatively open or liberal legal order of the oceans derives from
the policy preferences of rather liberally minded maritime states and their geopo-
litical position as an offshore balancing force in European politics. In particular,
the maritime dominance of the Dutch Republic and England had a dispositive
effect on the creation and maintenance of oceans governance. The United States
has joined this Anglo-Saxon philosophical block, forming a trifecta for a liberal
world order of the oceans.

Competition between the exercise of governmental authority over the sea
and the opposing concept of freedom of the seas is the central and persistent
theme in the history of the international law of the sea.l® Extension of coastal
state authority over the oceans was typically co-terminus with the military reach
of the coastal state. Greek and Roman galleys, for example, rarely sailed beyond
the horizon. Nights were spent on the beach, and endurance was limited to only

17 RAMSAY MUIR, MARE LIBERUM: FREEDOM OF THE SEAS 2 (London & New York: Hodder
& Stoughton, 1917).

18 DEP'T OF DEFENSE, THE NATIONAL MILITARY STRATEGY OF THE UNITED STATES OF
AMERICA (2011).

19 D. P. O'CONNELL, | THE INTERNATIONAL LAW OF THE SEA 1 (1982).
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a few days journey from port due to the requirement for fresh water and food
for the rowers. Ships of all nations freely used the littoral oceans. The early poli-
ties of the Mediterranean set aside exclusive state authority over only miniscule
fisheries offshore. For the most part, however, the seas were regarded as under
the ownership of no nation.

Cooperation among the cities and territories of the Hanseatic League, founded
in 13th century German lands and the Italian city-republics, provided additional
impetus for the development of international diplomacy. The rules concerning
the oceans were a precursor to the 1648 Peace of Westphalia and subsequent
development of jus gentium or the modern law of nations. Frederick III, who
ruled from 1440-1483, was the last emperor crowned in Rome by the pope, and
the weakening of the ecclesiastical order, which was accelerated by the Protes-
tant Reformation, encouraged the development of a new source of authority to
govern states that was based in law rather than papal decree.20

In the late 15th century, the Portuguese and Spanish empires asserted control
over the vast and unexplored oceans of the Americas and Asia. The voyage of Chris-
topher Columbus ignited a controversy over ownership of the newly discovered
continents. The division of the world ocean into two spheres—one controlled by
Castile (Spain) the other by Portugal—was memorialized by Pope Alexander VI
in the papal Bull Inter Caetera in 1493, and adjusted slightly in favor of Portugal in
the Treaty of Tordesillas the following year. Using a meridian located 370 leagues
west of the Cape Verde Islands, which were owned by Portugal, the two powers
laid claim to all of the New World. The agreement was extended to the East with
the Treaty of Saragossa in 1529, which recognized Portuguese ownership of the
Moluccan Islands, the modern day Strait of Malacca and Indonesia.

The devastation of the Thirty Years War—the Bourbon and Hapsburg rivalry
that engulfed central Europe—inspired Italian theologian Alberico Gentili and
Dutch jurist Hugo Grotius to collect and publish the laws of war and peace. The
treatises these early masters produced reflected the accepted rules applicable in
the global commons. In the early 17th century, Grotius penned the classic text
animating the tradition of freedom of the seas, a doctrine that repudiated Portu-
gal’s claim of entitlement to the waters of Southeast Asia. Grotius’ writing during
the Dutch War of Independence or Eighty Years’ War (1568-1648) championed
access to the oceans for the United Provinces, and his work marked the rise of the
first maritime power outside of Latin Europe. Although the concept of freedom
of the seas was inherited from Rome and already was part of the lexicon, Grotius

20 Lor1 F. DAMROSCH, ET AL., INTERNATIONAL LAW: CASES AND MATERIALS xxviii (4th ed.
2001).
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and Gentili added a veneer of natural law theology, arguing that the sea was by
nature open to all men and its use common to all.2!

Spain and Portugal proved unable to obtain international acceptance for their
claims over the sea. As the Iberian powers extracted vast hordes of gold and silver
from the New World and began founding agricultural colonies, French, Dutch
and British sea raiders disregarded the papal Bull and began targeting Spanish and
Portuguese treasure fleets carrying specie back to Europe. Flouting the Treaty of
Tordesillas, France, the nascent Dutch Republics, and eventually England, began
to enter “Spanish” and “Portuguese” waters in the Americas and Asia, disrupting
the carrying trade and developing their own colonies in the New World. Excluded
from the original Iberian bargain, the emerging maritime states of The Nether-
lands and England adhered to a liberal view of the oceans based on freedom of
the seas, a perspective that ignored the exclusive claims of Spain and Portugal.

The Anglo-Saxon-American tradition of liberty has infused oceans law and
maritime governance. From the outset, the United States had two major planks
of foreign policy. In the West, the country had to fulfill its manifest destiny and
settle the Frontier. In the East, freedom of the seas in the Atlantic and Mediter-
ranean were essential for American trade. Lacking the resources to pay tribute
to the North African Barbary principalities to ensure its merchant ships were not
attacked, for example, the United States fought two conflicts—one in 1802-04
and one in 1815—to ensure freedom of the seas.?? Similarly, the issue of freedom
of the seas was at the center of the Quasi-War with France from 1798-1800 and
the War of 1812 with England.

71.4 Freedom of the Seas in the World Wars and the Cold War

One hundred years later, World War I produced a flurry of books on the impor-
tance of freedom of the seas.?2 The term “freedom of the seas” became synony-
mous with the British naval effort against the Germans during World War 1.24

21 Alberico Gentili, I DE IURE BELLI LiBRr1 TRES 24 (1612) (Oxford: Clarendon Press:
John C. Rolfe, trans. 1933) and Theodor Meron, Common Rights of Mankind in Gentili,
Grotius and Suarez, 85 Am. J. INT'L L. 110, 113114 (1991).

22 ROBERT C. GOLDSTON, THE BATTLES OF THE CONSTITUTION: OLD IRONSIDES AND FREE-
DOM OF THE SEAS (1969) (tracing the 170—year history of the famous ship, concentrating
on the Barbary Wars and the War of 1812).

23 See, e.g., WILLIAM WOOD, FLAG AND FLEET: HOwW THE BRITISH NAVY WON FREEDOM OF
THE SEAS (1919), J. M. KENWORTHY & GEORGE YOUNG, FREEDOM OF THE SEAS (London:
Hutchinson & Co. 1930), W.G. MACKENDRICK, GOD’S PLAN FOR FREEDOM OF THE SEAS
(Toronto: Commonwealth Pub. Ltd. 1929).

24 See, e.g., BERNHARD RINGROSE WISE, THE FREEDOM OF THE SEAS (Darling & Sons, Ltd.
1915), RAMSAY MUIR, MARE LIBERUM: FREEDOM OF THE SEAS 2 (London & New York:
Hodder & Stoughton 1917), and CHARLES STEWART DAVISON, FREEDOM OF THE SEAS:
GERMANY'S INFRINGEMENTS OF MARITIME LAW (New York: Moffatt Yard & Co., 1918).
German submarine warfare also inspired fiction oriented around freedom of navigation.
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As freedom of the seas was essential for Allied strategy and maintenance of the
“bridge” of supplies and troops flowing from North America to Western Europe,
the doctrine became etched in the essential norms or mores of global governance.
President Woodrow Wilson, for example, included the concept of free seas as
one of the non-negotiable elements of his famous Fourteen Points, delivered to
Congress on January 8, 1918. Point number two issued by President Wilson stated
that the political and commercial provisions to be included in the Peace Treaty
ending the war must include, “Absolute freedom of navigation upon seas, outside
territorial waters, alike in peace and in war, except as the seas may be closed
in whole or in part by international action for the enforcement of international
covenants.”?

One year before the address to Congress, while the nation was still neutral in
the conflict, President Wilson stated in his “peace without victory” speech:

And the paths of the sea must alike in law and in fact be free. The freedom of the seas
is the sine qua non of peace, equality and cooperation. No doubt a somewhat radical
reconsideration of many of the rules of international practice hitherto thought to be
established may be necessary in order to make the seas indeed free and common in
practically all circumstances for the use of mankind, but the motive for such changes
is convincing and compelling. There can be no trust or intimacy between the people
of the world without them. The free, constant, unthreatened intercourse of nations is
an essential part of the process of peace and development. It need not be difficult to
define or to secure the freedom of the seas if the governments of the world sincerely
desire to come to an agreement concerning it.26

The Pope Benedict XV (1914-22) wrote in a peace message on August 1, 1917:

First of all the fundamental points must be that for the material force of arms be
substituted the moral force of right.... Once the supremacy of right has thus been
established all obstacles to the means of communication of the peoples would disap-
pear by assuring, by rules to be fixed later, the true liberty and community of the seas,
which would contribute to ending the numerous causes of conflict and would also
open to all, new sources of prosperity and progress.?’

Similarly, freedom of the seas was championed by the Allied powers during World
War II. Months before the Japanese attack on Pearl Harbor, President Roosevelt
declared:

See, RaLpH HENRY BARBOUR, FOR FREEDOM OF THE SEAS (New York: D. Appleton &
Co. 1918).

25 ' WoopRow WILSON & HOWARD SEAVOY LEACH, THE PUBLIC PAPERS OF WOODROW
WILSON: WAR AND PEACE: PRESIDENTIAL MESSAGES, ADDRESSES, AND PUBLIC PAPERS
(1917-1924) 159 (Harper & Bros. 1927).

26 Address of the President to the Senate of the United States, Jan. 22,1917, 11 Am. J. INT'L L.
Supe. 318, 322 (1917).

27 Theodore Salisbury Woolsey, Freedom of the Land and Freedom of the Seas, 28 YALE L.
J. 151, 151-52.
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The Hitler Government, in defiance of the laws of the sea and of the recognized rights
of all other nations, has presumed to declare, on paper, that great areas of the seas—
even including a vast expanse lying in the Western Hemisphere—are to be closed,
and that no ships may enter them for any purpose, except at peril of being sunk.
Actually they are sinking ships at will and without warning in widely separated areas
both within and far outside of these far-flung pretended zones.?8

Later, freedom of the seas was included as a plank in the Atlantic Charter on war
aims of the Allied powers that was fashioned by President Franklin D. Roosevelt
and Prime Minister Winston Churchill at Placentia Bay off Newfoundland, Canada.
The document outlined a plan for self-governance, international trade, and global
governance in the postwar world. The Charter that emerged from the Placentia
Bay conference formed the basis of all subsequent wartime discussions, including
those at Yalta involving Joseph Stalin. The seventh tenet of the Atlantic Charter
called for a peace that “should enable all men to traverse the high seas and oceans
without hindrance.”??

Yet, after the war, coastal states sought to internalize the benefits of offshore
ocean space for themselves while externalizing the costs of their exclusive claims
onto the international community. The difficulty in organizing a collective
response among all of the nations of the world—each affected in a small way
by the loss of part of the global commons—often means that excessive coastal
state claims go unchallenged. The United States began to worry that acquies-
cence to excessive coastal state claims would impede U.S. naval and air forces,
generating strategic follow-on effects, such as an inability to stay connected to
allies in Europe and Asia. For sixty years the United States has pursued an active
policy of arresting the spread of excessive maritime claims. After World War II,
for example, the United States sought to preserve the three-mile territorial sea
against expansion to 12 miles and beyond. In 1952, the Department of State cir-
culated a memorandum to the Secretaries of Defense, Treasury, Interior, and
Commerce, and to the Attorney General, concerning excessive maritime claims
of other nations. The memorandum concluded:

The immediate objective of the United States is to arrest, if possible, the present
trend towards extension of the claims of coastal states over their adjacent seas. To
this end, the United States should attempt to rally the active support of states which,
like itself, have traditionally adhered to the principle of freedom of the seas based on
a 3 mile limit of territorial waters.3¢

28 Radio Address Delivered by President Roosevelt from Washington, V. DEP'T OF STATE
BuLL, Sept. 11, 1941, p. 193.

29 2 THE PAPERS OF ROBERT A. TAFT: 1939-1944, at 285-86 (Clarence E. Wunderlin, Jr.,
ed. 2001).

30 Memorandum of the Legal Adviser (Phleger), Position of the United States concern-
ing National Claims in Adjacent Seas, March 19, 1953, at 1674-1684, DEP'T OF STATE,
FOREIGN RELATIONS OF THE UNITED STATES 1952-1954, I GENERAL ECONOMIC AND
POLITICAL MATTERS 1684 (1983).
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In general, the other departments of the U.S. government concurred with the rec-
ommendations of the Department of State, although the Secretaries of Defense
and Commerce, and the Attorney General, expressed reservations or offered spe-
cific suggestions for changing the wording or emphasis of some sections of the
paper.3!

The 1960s brought a wave of decolonization, however, with newly indepen-
dent states less willing to support a free order of the oceans. The competition
over how the law of the sea would be defined was summed up in 1964 by the
Commander-in-Chief, U.S. Pacific Command, who wrote in a naval message to
the Joint Chiefs of Staff:

The principle that the free world is bound together in a loose oceanic confederation,
which requires unimpeded sea lines of communication, is well recognized. However,
since about the end of World War I there has been a progressive erosion of the uni-
versally accepted doctrine that the high seas were res communis, i.e. the community
property of all. This doctrine required that the limits of national sovereignty over
high seas areas be carefully and strictly regulated so as to prevent unreasonable inter-
ference with the rights of all nations to navigate without restriction on all the high
seas of the word.

During the period of Pax Brittanica, a few unilateral claims to large areas of the
high seas were made, but they were ignored, strenuously opposed, and were soon
abandoned. Since the Soviet Union attempted to gain international acceptance of
a unilateral claim of a twelve-mile breadth of territorial sea, shortly after the end
of World War I, numerous other claims have been made which, if permitted to
stand, would encroach immeasurably upon the historic community property of all
nations.3?

Throughout the Cold War, freedom of navigation continued to serve as a basis
for superpower competition, even leading to major theater war. The Suez Crisis
0f 1956, for example, came after eight years of Egyptian blockade of international
shipping through the Strait of Tiran and in the Gulf of Aqaba. After the Crisis,
Israel evacuated the Sinai Peninsula, except for a small strip along the coastline
of the Gulf of Aqaba, which it temporarily retained until assurances for continued
freedom of navigation were forthcoming.33

In November 1956, Israel sent a letter to UN Secretary-General Hammarskjold
stating it would withdraw from Egyptian Sinai on condition of a declaration of an
end to a state of belligerency with Egypt, and restoration of free transit though

81 Id., at footnote 5, which states: “These replies are in Department of State file 711.022.”
See, http://history.state.gov/historicaldocuments/frus1952-54v01p2/d268.

32 DEP'T OF DEFENSE, COMMANDER IN CHIEF, U.S. PACIFIC COMMAND, IMPLICATIONS [OF]
INDONESIA’S MARE NOSTRUM, CINCPAC MESSAGE 1022447 OCT 64 Parts I & 11 (Secret;
declassified), Oct. 22, 1964.

33 Dep’t of State Telegram from Ben Gurion, Tel Aviv to Secretary of State, No. 941, Feb.
10, 1957, in reply to President of the United States letter Feb. 3, (Marked “Presidential
Handling,” Confidential; declassified Apr. 16, 1990).


http://history.state.gov/historicaldocuments/frus1952-54v01p2/d268

SEA POWER, GRAND STRATEGY, AND FREEDOM OF THE SEAS 195

the Suez Canal and freedom of shipping in the Gulf of Aqaba. At the same time,
Egypt insisted on unilateral control over the Suez Canal, which had been seized
by military forces from the United Kingdom, France, and Israel.34

When Arabs and Israelis clashed again in 1967, the UN Security Council con-
cluded that freedom of navigation was a key aspect of the Arab-Israeli conflicts—
on par with settling the Palestinian refugee problem.3® The Soviet Union agreed
with that assessment, and Foreign Minister Dobrynin suggested in 1973 that, if
Israel withdrew from Arab territories occupied in 1967, there would be “no special
difficulties in solving other questions... [such as] ... providing for the freedom of
navigation for Israeli ships through the Suez Canal and the Gulf of Aqaba.”36

The result of the compromise depoliticized the Suez Canal in the same way
that the United States allowed Soviet bloc ships to use the Panama Canal during
the Cold War. The United States built the Panama Canal, finishing the project in
1914, and controlled it throughout the world wars and the Cold War. At the same
time, however, the ships of all nations, including those carrying weapons to U.S.
adversaries in Nicaragua during the 1980s, were permitted to freely transit the
canal.

The Panama Canal is one of the most important pieces of global infrastruc-
ture, saving 13 days of transit time over the alternative route through the Strait of
Magellan at the southern tip of Latin America.3” Similarly, the Suez Canal is even
more essential for commercial and military commerce, particularly for Euro-
Asian trade. When the canal opened in 1869, it cut the distance between Europe
and Asia by 6,400 nautical miles, or 14 days of travel over the route around the
Cape of Good Hope off South Africa. Although the waterway is open to all nations
under the Constantinople Convention, adopted by the major European powers in
1888, the British closed it to Axis vessels during World War IL

34 Dep't of State Telegram from King Saud, Jeddah, to Secretary of State, No. 118, Sept. 4,

1956 (Marked “Presidential Handling, Secret; declassified Oct. 31, 1986).

UN S/Res/242, Nov. 22, 1967.

36 Message from the Soviet Ambassador (Dobrynin) to the President’s Assistant for
National Security Affairs (Kissinger) (undated), NAT'L ARCHIVES, NIXON PRESIDENTIAL
MATERIALS, NSC FILES, KISSINGER OFFICE FILES, Box 70, COUNTRY FILES, EUROPE,
USSR, Exchange of Notes Between Dobrynin and Kissinger, Vol. 5. No classification
marking. A handwritten notation at the top of the page reads: “Handed to HAK by
Dobrynin 1/28/73,” reprinted in DEP'T OF STATE, 25 FOREIGN RELATIONS OF THE UNITED
STATES 1969-1976, ARAB-ISRAELI CRISIS AND WAR, 1973 19-21 (Nina Howland & Craig
Daigle, eds. 2011).

87 Captain R. S. Fahle, The Panama Canal—An Auxiliary of the Fleet, PROCEEDINGS OF THE
U.S. NAVAL INSTITUTE, 1954, at pp. 495-503, at 497.
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7.1.5 Freedom of the Seas, the Law of the Sea, and U.S. Policy

The United Nations Convention on the Law of the Sea (UNCLOS) was negotiated
over a nine-year period between 1973 and 1982.38 The impetus for the negotia-
tions was two-fold. First, traditional maritime powers were concerned that the
proliferation of excessive coastal state claims over the oceans would restrict fun-
damental navigational rights and freedoms. Second, developing countries wanted
guaranteed access to living and non-living natural resources in their offshore
waters, and they sought to share in the wealth extracted from the seabed in areas
beyond national jurisdiction. At the same time, multinational conglomerates that
could conduct seabed mining wanted an international convention that would
provide legal certainty and secure tenure for mining sites.

The contending visions of the future shape of the world order in the oceans
led American diplomat Lincoln P. Bloomfield to describe the negotiations for the
Law of the Sea as the “most insanely complex global packages of rule making of
all time, ranging through political, strategic, economic, commercial, and energy
sectors all the way to full employment for lawyers.” He stated the “smart money
is quoting 50-50 odds on a favorable outcome in due time.”3® The negotiations
were successful, resulting in UNCLOS, the most important treaty in existence
after the UN Charter. At the end of the Conference in 1982, the United States did
not sign the treaty, although the Reagan Administration issued an Oceans Policy
Statement in 1983 that committed the United States to act in accordance with all
parts of the treaty except for Part XI on seabed mining.#°

The Convention was adopted by the Conference, and following more than a
decade of renegotiation and the demise of the Soviet Union, Part XI was amended
with the adoption of the 1994 Implementing Agreement. The Implementing
Agreement transformed the rules on seabed mining from a socialist model to a
market-oriented model, and made the treaty more attractive to the United States
and other Western countries that had rejected the original Part XI framework.

The Convention is an epochal agreement on the order of the Treaty of West-
phalia. As a constitution for the world’s oceans,*! the Convention’s 320 articles
and nine annexes, “..provide a framework for the allocation of jurisdiction,
rights and duties among states that carefully balances the interests of States in

38 United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982,
UN Doc. A/CONF.62/122 (1982), 1833 U.N.T.S. 3, 397, 21 L.L.M. 1261 (1982), entered into
force Nov. 16, 1994 [Hereinafter, UNCLOS].

39 Memorandum of Lincoln P. Bloomfield, National Security Council to Zbigniew Brze-
zinski, Visit to the [Law of the Sea] Conference, July 26, 1979, July 31, 1979 (Secret;
declassified Aug. 22, 2000).

40 Stmt. on U.S. Oceans Policy, Mar. 10, 1983, I PUBLIC PAPERS OF THE PRESIDENTS:
RONALD REAGAN 1983, at 378-379, 22 LL.M. 464; 77 Am. J. INT'L L. 619 (1983); DEP'T
STATE BULL, June 1983, at 70-71.

4 “Tommy” T. B. KOH, A CONSTITUTION FOR THE OCEANS (1982).
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controlling activities off their own coasts and the interests of all states in protect-
ing the freedom to use the ocean spaces without undue interference.”#? These
globally accepted norms create stability and predictability in international affairs,
and form a minimum basis for world public order.43

The commitment to preserving freedom of the seas explicitly within the text
of UNCLOS was backed by the political power of the United States and was sup-
ported by the United Kingdom and the Soviet Union. Both superpowers made
the issue a diplomatic priority during the negotiations for UNCLOS. The United
States, fulfilling the historic British role of Pax Brittanica, sought to ensure that the
treaty would codify essential freedom of movement throughout the globe. Wal-
ter Russell Mead observed, “As early as the time of the Stuarts, Anglo-American
strategic thought grappled with questions of world order. As maritime trading
peoples, the British and Americans were busy weaving webs of trade and invest-
ment covering whole continents and seas.”** The United States and United King-
dom were principal developers of the international law of the sea, forming the
core of the group of major maritime powers that coordinated UNCLOS negotia-
tions. The Soviet Union, realizing that it lacked easy access to the high seas, also
strongly supported freedom of navigation during the negotiations for UNCLOS,
coordinating its positions on the major navigation issues, including transit pas-
sage throughout international straits, with France, the United Kingdom, Japan,
and the United States.

The navigational provisions of the Convention represented a negotiating vic-
tory for the major maritime powers, but the downsides associated with the redis-
tributionist scheme in Part XI on seabed mining limited the treaty’s appeal. In
July 1982, President Reagan announced that the United States would not sign
UNCLOS “because several major problems in the Convention’s deep seabed min-
ing provisions are contrary to the interests and principles of industrialized nations
and would not help attain the aspirations of developing countries.” The president
recognized that the treaty “contains provisions with respect to traditional uses of
the oceans which generally confirms existing maritime law and practice and fairly
balances the interests of all states.” Accordingly, President Reagan directed:

First, the United States is prepared to accept and act in accordance with the bal-
ance of interests relating to traditional uses of the oceans—such as navigation and
overflight. In this respect the United States will recognize the rights of other states in

42 COMMENTARY—THE 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA AND
THE AGREEMENT ON IMPLEMENTATION OF PART XI, accompanying the Secretary of
State Letter of Submittal in Senate Treaty Document 103-39, at p. 1, 6, U.S. DEP'T OF
STATE DISPATCH, Supp. No. 1, Feb. 1995, at 5-52; 34 1.L.M. 1400-1447 (1995).

43 MYRES S. MCDOUGAL & FLORENTINO P. FELICIANO, LAW AND MINIMUM WORLD PUBLIC
ORDER 216, 297 (2d ed. 1967).

44 'WALTER RUSSELL MEAD, SPECIAL PROVIDENCE: AMERICAN FOREIGN PoLicy AND How
IT CHANGED THE WORLD 38 (2002).
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the waters off their coasts, as reflected in the Convention, so long as the rights and
freedoms of the United States and others under international law are recognized by
such coastal states.

Second, the United States will exercise and assert its navigational and overflight
rights and freedoms on a worldwide basis in a manner that is consistent with the
balance of interests reflected in the Convention. The United States, will not, however,
acquiesce in unilateral acts of other states designed to restrict the rights and free-
doms of the international community in navigation and overflight and other related
high seas uses.

Third, I am proclaiming today an Exclusive Economic Zone in which the United
States will exercise sovereign rights in living and nonliving resources within 200 nau-
tical miles of its coast.... Within this Zone all nations will continue to enjoy the high
seas rights and freedoms that are not resource related, including the freedoms of
navigation and overflight... .45

The new policy was released on March 10, 1983, and more detailed guidance was
set forth in a now partially declassified National Security Decision Directive.*6 The
1983 policy additionally claimed a 200-nm EEZ for the United States. The proc-
lamation also made clear that, in accordance with international law, as reflected
in UNLCOS, “the ships of all countries enjoy the right of innocent passage [within
the territorial sea] and the ships and aircraft of all countries enjoy the right of
transit passage through international straits.”47

The EEZ proclamation asserts U.S. sovereign rights and jurisdiction over living
and non-living resources within the zone while at the same time preserving for all
nations high seas rights and freedoms that are not resource-related. Specifically,
within the zone, the United States has:

(a) sovereign rights for the purpose of exploring, exploiting, conserving and man-
aging natural resources, both living and non-living, of the seabed and subsoil
and the superjacent waters and with regard to other activities for the economic
exploitation and exploration of the zone, such as the production of energy from
the water, currents and winds; and

(b) jurisdiction with regard to the establishment and use of artificial islands, and
installations and structures having economic purposes, and the protection and
preservation of the marine environment.

The 1983 presidential proclamation, however, recognizes that the EEZ “remains
an area beyond the territory and territorial sea of the United States in which all
States enjoy the high seas freedoms of navigation and overflight, the laying of
submarine cables and pipelines, and other internationally lawful uses of the seas.”
The National Security Decision Directive is even broader, stating that within the

45 President Ronald Reagan, Stmt. on United States Ocean Policy, 19 WEEKLY COMP. PRES.
Doc. 383, Mar. 10, 1983.

46 National Security Decision Directive 83, Mar. 10, 1983 (Confidential; partially declassi-
fied on Aug. 10, 1992).

47 Pres. Proc. 5928, Territorial Sea of the United States of America, Dec. 27, 1988, 54 FR
777, Jan. 9, 1989.
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U.S. EEZ, “all nations will continue to enjoy the high seas rights and freedoms that
are not resource related. ..."#8

Although UNCLOS allows coastal states to regulate marine scientific research
(MSR) by other nations in the EEZ, the U.S. EEZ proclamation specifically
excludes MSR from the scope of its application to avoid any unnecessary bur-
dens on foreign states. Finally, nothing in the EEZ proclamation affects U.S.
laws and policies concerning the continental shelf established by President Tru-
man and codified by Congress.*® The outer limits of the U.S. EEZ are published
in the Federal Register.5°

In 1988, the United States claimed a 12-nm territorial sea, and it claimed a 24-nm
contiguous zone in 1999. The U.S. contiguous zone was established to “advance the
law enforcement and public health interests of the United States,” as well as pre-
vent “the removal of cultural heritage found within 24 nautical miles of the base-
line.” Within the contiguous zone, the United States exercises control “necessary
to prevent infringement of its customs, fiscal, immigration, or sanitary laws and
regulations within its territory or territorial sea, and to punish infringement of the
above laws and regulations committed within its territory or territorial sea.” Again,
the U.S. proclamation emphasized that in accordance with international law,

within the contiguous zone of the United States the ships and aircraft of all countries
enjoy the high seas freedoms of navigation and overflight and the laying of submarine
cables and pipelines, and other internationally lawful uses of the sea related to those
freedoms, such as those associated with the operation of ships, aircraft, and subma-
rine cables and pipelines, and compatible with the other provisions of international
law ... reflected in UNCLOS.5!

Like all multilateral accords, UNCLOS reflects compromises inherent in obtain-
ing broad agreement; there is a certain quality of constructive ambiguity in some
of the terms. As a human undertaking, nine years of negotiations produced an
imperfect document. The Law of the Sea Convention is not a panacea for roll-
ing back excessive maritime claims or guaranteeing freedom of navigation, since
many member States do not comply with the provisions of the treaty. As prob-
lematic as the treaty might be, it is the best—really the only—legal instrument
that has proved effective at restraining the coastal state impulse to encroach on

4

®

National Security Decision Directive 83, The White House, Mar. 10, 1983 (Confidential;

partially declassified on August 10, 1992).

49 Pres. Proc. 5030, Mar. 10, 1983, Exclusive Economic Zone of the United States, 48 FR
10605, Mar. 14, 1983) and President Ronald Reagan, Stmt. on United States Ocean Pol-
icy, 19 WEEKLY ComP. PRES. Doc. 383, Mar. 10, 1983.

50 U.S. DEP'T OF STATE PUB. NoOTICE 2237, Exclusive Economic Zone and Maritime Bound-
aries; Notice of Limits, 60 FR 43825, Aug. 23, 1995.

51 Pres. Proc. 7219, Aug. 2, 1999, Contiguous Zone of the United States, 64 FR 48701, Aug.

8, 1999; Correction to Proc. 7219, 64 FR 49844, Sept. 14, 1999; Correction to Proc. 7219,

64 FR 49276, Sept. 10, 1999.
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the global commons. Thus, the balance of U.S. interests falls decisively in favor of
U.S. participation. If there is weakness in the Law of the Sea Convention, it lies in
lackadaisical compliance and enforcement, rather than with any problems with
the terms of the agreement.

The Convention helps to preserve the fundamental U.S. interest in global
mobility and maneuverability, the pillar of American strategic interest in the
oceans. Admiral Jay L. Johnson, who was serving as Chief of Naval Operations,
underscored this point in a letter to the Senate Foreign Relations Committee on
June 29, 2000:

I would like to bring to your attention two alarming trends that adversely affect our
navigational freedoms that are directly related to our failure to accede to the Conven-
tion. First, is the erosion of U.S. influence internationally in the development of the
law of the sea. Secondly, and perhaps more alarming, is the emboldening of those
who seek to fundamentally change the balance between our interests as a coastal
nation and the role of the United States as the world’s leading maritime nation and
guarantor of freedom of the seas, to one of a coastal nation that places domestic
and regional regulatory control first. These trends, which are closely interconnected,
can be effectively curtailed if the United States accedes to the Convention.

During my tenure, I have witnessed the jurisdictional creep of coastal states, often
with the direct support of nongovernmental organizations (NGOs) Contrary to the
law of the sea as codified in the Convention. These claims of regional and coastal
state jurisdiction and authority are invoked to the detriment of navigational free-
doms to further a wide range of special interests, including enhanced environmental
protection, total nuclear disarmament, world health, limitations on measures to com-
bat transnational crime and illegal migration, and management and allocation of the
radio frequency spectrum.

During the past decade, coastal states and regional groups of coastal states have
continued their efforts to extend jurisdiction beyond that which is recognized and
permitted under the Convention. Although the United States Navy does its best to
counter those illegal extensions of jurisdiction by operationally challenging such
claims and arguing that they are contrary to the principles of customary international
law, we are increasingly being marginalized, both internationally and domestically,
by the fact that the United States has not acceded to the Convention. In short, our
failure to accede to the Convention permits domestic and international policymak-
ers, foreign nations, and NGOs to increasingly pursue modifications to bedrock prin-
ciples of customary international law, that affect our navigational freedoms over our
most strenuous objection. . . .52

At the bottom of the letter, Admiral Johnson penned a hand-written note that
declared the treaty was his most important piece of “unfinished business.” In
2007, the entire U.S. senor military leadership wrote a letter expressing strong
support for the treaty. The letter included signatures by the Chairman and
Vice Chairman of the Joint Chiefs of Staff, the Chief of Naval Operations, the

52 Chief of Naval Operations Admiral Jay L. Johnson letter to the Hon. Sen. Jesse Helms
(R-NC), Chairman, Senate Foreign Relations Committee, June 29, 2000.
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Commandant of the Marine Corps, the Chief of Staff of the Army, the Chief of
Staff of the Air Force, and the Commandant of the U.S. Coast Guard.53

7.2 U.S. FREEDOM OF NAVIGATION PROGRAM

The United States has worldwide security and economic interests, which are
dependent on the transport of goods in international trade and the free move-
ment of fleet submarines, surface ships and aircraft. Together with the U.S. Marine
Corps and U.S. Coast Guard, as well as international partners and allies, the U.S.
Navy is tasked with securing access to the world’s oceans in order to retain global
freedom of action to maintain international peace and security and facilitate and
enhance global trade and commerce. The challenge for the sea services “is to
apply seapower in a manner that protects U.S. vital interests” and “promotes
greater collective security, stability and trust.”>* Because of the aforementioned
leakage or slippage in compliance with UNCLOS, the United States maintains a
freedom of navigation program, which is one of the most important ways to influ-
ence nations to either avoid new excessive maritime claims or renounce existing
ones. The Freedom of Navigation program was initiated during the Carter presi-
dency, an unsung political-military achievement of the administration.

In a July 1979 memorandum to National Security Adviser Zbigniew Brzesinski,
Lincoln P. Bloomfield offered one of the first glimpses of what would become the
U.S. Freedom of Navigation program:

We also ought to be alerted to an issue brought to my attention by [the Navy]. I refer
to the Navy’s plans to make so-called ‘protest sailings’ through waters claimed by
other states, in a staged series of maneuvers over the next few months. With respect
specifically to Indonesia, on August 1st the American Embassy will shift from writ-
ten notification to oral notification regarding American warships sailing through
Indonesia-claimed waters; on September 1st no more advance notifications will be
given. I gather this is within the framework of the policy agreed to by the [National
Security Council (NSC)] Navigation and Overflight Committee.... [Department of
Defense] is now composing a ‘protest matrix,” and plans to report back to the NSC
every six months on what has happened. Looking at some of the choke points around

53 Chairman of the Joint Chiefs of Staff “24—star” letter to Hon. Joseph Biden, Jr., Chair-
man, Committee on Foreign Relations, U.S. Senate, June 26, 2007, signed by General
Peter Pace, Chairman of the Joint Chiefs of Staff, Admiral E. P. Giambastiani, Vice
Chairman, Joint Chiefs of Staff, Admiral M. G. Mullen, Chief of Naval Operations,
T. Michael Mosely, Chief of Staff, U.S. Air Force, J. T. Conway, Commandant of the U.S.
Marine Corps and George W. Casey, Chief of Staff, U.S. Army.

54 DEP'T OoF THE U.S. NAVY, A COOPERATIVE STRATEGY FOR 21ST CENTURY SEAPOWER
(Oct. 2007).
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the world that may be involved, I would think that this is something the NSC should
monitor more closely than that.5%

Between 1948 and 1979, the United States filed about 20 protests against exces-
sive coastal state maritime claims. Seeing that simple diplomatic demarches were
ineffective and that a tangible demonstration of U.S. resolve against excessive
maritime claims was sorely needed, the Carter Administration launched the
Freedom of Navigation (FON) program in March 1979.56 The FON program uses
U.S. warships and military aircraft to assert navigation and overflight rights and
freedoms against excessive claims on a worldwide basis, and in a manner that is
consistent with UNCLOS and the Chicago Convention on Civil Aviation.

The program is reflected in a series of classified White House directives pre-
pared by the National Security Council and signed by subsequent presidents.
National Security Decision Directive-20 (NSDD-20), United States Law of the Sea
Policy, was signed on January 29, 1982, and is reproduced as Annex 1 to this chap-
ter. National Security Decision Directive 265 (NSDD-265), Freedom of Naviga-
tion Program, March 16, 1987, is reproduced as Annex 2 to this chapter. National
Security Directive 49 (NSD-49), Freedom of Navigation Program, was released on
October 12, 1990 and is reprinted as Annex 3 to this chapter.

Presidential Decision Directive-32 (PDD-32), Freedom of Navigation, is the
current version of U.S. Freedom of Navigation policy. President Clinton signed
the policy on January 23, 1995. Like all presidential directives, it remains in effect
unless cancelled by a subsequent presidential order. PDD-32 is a classified docu-
ment, but redacted and unclassified excerpts have been released by the Joint Staff
and are reprinted in Annex 4, U.S. Freedom of Navigation Policy. Finally, Annex 5
of this chapter displays nations subject to FON assertions or challenges by U.S.
naval forces under PDD-32 for the period 1995-2003.

The FON Program challenges excessive maritime claims and demonstrates U.S.
non-acquiescence in unilateral acts of other states that are designed to restrict
navigation and overflight rights and freedoms of the international community
and other lawful uses of the seas related to those rights and freedoms. Operating
along three tracks, the FON program includes diplomatic protests or demarches
and other communications by the Department of State, operational assertions
by U.S. naval ships, aircraft and submarines, and U.S. bilateral and multilateral
consultations with other governments.

Theoretically, the U.S. Air Force participates in challenging excessive coastal
state claims over international airspace. In reality, however, the Air Force has not

55 Lincoln P. Bloomfield, National Security Council Memorandum to Zbigniew Brzezinski,
Visit to the [Law of the Sea] Conference, July 26, 1979, July 31, 1979 (Secret; declassified
Aug. 22, 2000).

56 See, William Aceves, The Freedom of Navigation Program: A Study on the Relationship
Between Law and Politics, 19 HASTINGS INT'L & Comp. L. REV. 259 (1996).
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been active in the program, to the detriment of the overall U.S. effort to resist
excessive airspace claims.5” The Coast Guard is also a potential player in FON
assertions, but it has not conducted a pre-planned operational challenge against
an excessive maritime claim in over forty years. Military-to-military contacts by
the armed forces with their foreign counterparts promote maritime stability and
consistency in applying the law of the sea.

In short, the FON program underscores American commitment to a stable
legal regime for the world’s oceans. Since its inception, hundreds of operational
challenges and diplomatic protests have been conducted to demonstrate U.S.
non-acquiescence in excessive maritime claims. A list of challenges and protests
is contained in the individual country entries of the Department of Defense Mar:i-
time Claims Reference Manual.58

During the height of the Cold War when the U.S. Navy approached 600 ships,
there were 35-40 ship and aircraft FON assertions per year. In recent years, how-
ever, the FON program has fallen on hard times. Downsizing of the U.S. fleet
to below 300 ships and the drain of the ground wars in Iraq and Afghanistan
have reduced both the ability and willingness of the country to maintain a robust
program. With fewer ships and aircraft to challenge excessive maritime claims,
today only about 5 to 8 surface ship and aircraft assertions are conducted each
year. Furthermore, the Department of State has consistently and at a very high
level pushed the Pentagon to limit the number and scope of challenges, since
FON assertions may sour bilateral relationships. There is little evidence that the
program will be reinvigorated with additional resources and a renewed commit-
ment to challenge excessive maritime claims.

57 Dale Cheney, Freedom of Navigation, THE MOBILITY FORUM, July/August 2003, at 30, 33.
58 DEP'T OF DEFENSE, MARITIME CLAIMS REFERENCE MANUAL (MCRM), DOD 2005.1-M,
June 2008.
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ANNEX 1: NATIONAL SECURITY DECISION DIRECTIVE 20 (1982)

SECRET (DECLASSIFIED ON SEPT. 22, 2000)

THE WHITE HOUSE
WASHINGTON

NATIONAL SECURITY DECISION
DIRECTIVE NUMBER 20

January 29, 1982
United States Law of the Sea Policy

I have reviewed the interagency report on United States law of the Sea
issues, along with the agencies’ recommendations, and have decided that:

° The United States will continue to participate in the [Third United Nations Confer-

ence on the Law of the Sea] (U)

° The United States objectives in these negotiations will be a treaty that:

(a) Will not deter development of any deep seabed mineral resources to meet
national and world demand; (U)

(b) Will assure national access to these resources by current and future qualified
entities to enhance U.S. security of supply, to avoid monopolization of the
resources by the operating arms of the International [Seabed] Authority and
to promote the economic development of the resources; (U)

(c) Will give the United States a decision-making role in the deep seabed regime
that fairly reflects and effectively protects its political and economic interests
and financial contributions; (U)

(d) Will not allow for amendments to come into force without United States
approval, including the advice and consent of the Senate; (U)

(e) Will not set other undesirable precedents for international organizations; and
(U)

(f) Will be likely to receive the advice and consent of the Senate. (In this regard,
the convention should not contain provisions creating serious political or
commercial difficulties, including provisions for the mandatory transfer of
private technology and participation by and funding for national liberation
movements. )

° Fulfillment of these objectives shall be considered mandatory in the negotiations.
It is understood that the United States negotiating effort will be based on the
guidelines set forth in the interagency review. (S)

° United States negotiating strategy will make clear what aspects of the current draft
convention are unacceptable to the United States and will be designed to achieve
those changes necessary to fulfill all U.S. objectives and, pending that, to avoid a
move by the conference to complete its work and open a convention for signature. (S)

Improvements consistent with United States interests in other areas shall
be sought if opportunities arise and if this can be accomplished without
risk to the military navigation and other important United States interests.
(C) The United States will continue active negotiations with other countries
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interested in deep seabed mining with a view to concluding a reciprocating states
agreement as early as possible on recognition of deep seabed mining licenses. (U)

The United States will also continue to exercise its rights with respect to navi-
gation and overflight against claims that the United States does not recognize in
accordance with established procedures and review for that program. (C)

The Senior Interdepartmental Group, including all relevant agencies, shall
develop detailed instructions forachieving the objectivesset forthabove afterimme-
diate consultation with key allies and, as appropriate, other major participants in
the conference. Any agency differences shall be forwarded for my consideration by
February 15,1982. The Senior Intergovernmental Group shall also oversee the Law
of the Sea negotiations. The Delegation will not accept an ad referendum draft con-
vention pending my decision on a report to be submitted by the Senior Interdepart-
mental Group on its acceptability in terms of satisfying United States objectives. (C)

/signed/
Ronald Reagan
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ANNEX 2: NATIONAL SECURITY DECISION DIRECTIVE 265 (1987)

CONFIDENTIAL (DECLASSIFIED EXCERPTS)

THE WHITE HOUSE
WASHINGTON

NATIONAL SECURITY DECISION
DIRECTIVE NUMBER 265
March 16, 1987

Freedom of Navigation Program

Since March 1979, the United States has successfully conducted a Freedom of
Navigation (FON) program to protect U.S. navigation, overflight, and related
interests on and over the seas against excessive maritime claims.

Policy

In July 1982, the United States announced that it would not sign the Law of the
Sea Convention because of several problems in the Convention’s deep seabed
mining provisions. The United States does, however, support the provisions of the
Law of the Sea Convention governing traditional uses of the oceans which gener-
ally confirm existing maritime law and practice and fairly balance the interests
of all states.

General U.S. policy on the Law of the Sea is contained in NSDD-83 (U.S. Oceans
Policy, Law of the Sea, and Exclusive Economic Zone) and the public Presidential
statement of March 10, 1983. Two important aspects of those documents pertain
to U.S. policy on freedom of navigation and are reflected below.

First, the United States is prepared to accept and act in accordance with the
balance of interests relating to traditional uses of the oceans—such as navigation
and overflight. In this respect, the United States will recognize the rights of other
states in waters off their coasts, as reflected in the Convention, so long as the
right and freedoms of the United States and others under international law are
recognized by such coastal states.

Second, the United States will exercise and assert its navigation and overflight
rights and freedoms on a worldwide basis in a manner that is consistent with
the balance of interests reflected in the Convention. The United States will not,
however, acquiesce in unilateral acts of other states designed to restrict the rights
and freedoms of the international community in navigation and overflight and
other related high seas uses.
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Categories of Excessive Maritime Claims

U.S. interests are to be protected against the following categories of excessive
maritime claims:

1. Those historic bay/historic water claims not recognized by the United States.

2. Those territorial sea baseline claims not drawn in conformance with the custom-
ary international law reflected in the Law of the Sea (LOS) Convention.

3. Those territorial sea claims exceeding twelve nautical miles in breadth that:

a. Overlap straits used for international navigation and do not permit transit pas-
sage in conformance with the customary international law reflected in the LOS
Convention, including submerged transit of submarines, overflight of military
aircraft, and surface transit of warships/naval auxiliaries, without prior notifi-
cation or authorization, and including transit in a manner of deployment con-
sistent with the security of the forces involved; or

b. Contain requirements for advance notification or authorization for innocent
passage of warships/naval auxiliaries or apply discriminatory requirements to
such vessels; or

c. Apply special requirements, not recognized by international law, for innocent
passage of nuclear-powered warships (NPW) or warships/naval auxiliaries car-
rying nuclear weapons or special cargoes.

. Territorial sea claims in excess of twelve nautical miles.

5. Other claims to jurisdiction over maritime areas in excess of twelve nautical miles,
such as security zones, that purport to restrict non-resource related high seas
freedoms.

6. Those archipelagic claims that either:

a. Do not permit archipelagic sea lanes passage in conformance with custom-
ary international law reflected in the LOS Convention, including submerged
passage of submarines, overflight of military aircraft, and surface transit of
warships/naval auxiliaries, without prior notification or authorization, and
including transit in a manner of deployment consistent with the security of
the forces involved; or

b. Are otherwise not in conformance with the customary international law
reflected in the LOS Convention.

S

Program Guidance

The Department of Defense will plan and administer the program under the fol-
lowing procedures:

 [Redaction] U.S. rights against the following categories of excessive claims: unrec-
ognized historic claims (paragraph 1 above), nonconforming baselines (paragraph 2
above), and territorial sea claims of twelve nautical miles or less which contain
special requirements not recognized by international law (paragraphs 3.b and 3.c.
above). [Redaction]

» [Redaction]

« International straits (paragraph 3.a above) and archipelagic sea lanes passage
(paragraph 6.a above) will be used by both military ships and aircraft freely and
frequently as directed by Department of Defense. [Redaction]

o The Department of Defense will routinely assert U.S. rights against territorial sea
claims, other claims to jurisdiction over maritime areas in excess of twelve nautical
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miles, and archipelagic claims not in conformance with the LOS Convention,
(paragraphs 4, 5, and 6.b. above). [Redaction]

A Table summarizing the above guidance is attached as Tab 1 to this NSDD
[Table 1 is redacted in full].

[Redaction]

The Department of State will continue to protect in diplomatic channels the exces-
sive claims of littoral countries.

[Redaction]

Where possible, we should strive for a balanced challenge program which contests
the excessive claims or illegal regimes of allied or friendly states, inimical powers,
and neutral states alike. [Redaction]

Special emphasis should be given to challenging claims which have no record of
prior challenge.
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ANNEX 3: NATIONAL SECURITY DIRECTIVE 49 (1990)

CONFIDENTIAL (DECLASSIFIED EXCERPTS)

THE WHITE HOUSE
WASHINGTON

October 12, 1990

NATIONAL SECURITY DIRECTIVE 49

MEMORANDUM FOR  THE VICE PRESIDENT
THE SECRETARY OF STATE
THE SECRETARY OF DEFENSE
THE SECRETARY OF TRANSPORTATION
THE CHIEF OF STAFF TO THE PRESIDENT
THE ASSISTANT TO THE PRESIDENT FOR NATIONAL
SECURITY AFFAIRS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF

SUBJECT: Freedom of Navigation Program (U)

United States security and commerce depend upon the internationally recog-
nized freedoms of navigation and overflight of the seas. Since 1979, the United
States has successfully conducted a Freedom of Navigation (FON) Program to
protect U.S. navigation, overflight, and related interests on, under, and over the
seas against excessive maritime claims. The purpose of the FON Program is to
preserve the global mobility of U.S. forces by avoiding acquiescence in excessive
maritime claims of other nations. (U)

This directive provides current guidance for the management and organiza-
tion of the FON Program and supersedes National Security Decision Directive
265. (C)

Policy

While not a signatory to the 1982 Convention on the Law of the Sea (LOS Con-
vention), the United States considered the Convention to accurately reflect the
customary rules of international law concerning maritime navigation and over-
flight freedoms. (U)

General U.S. policy on the Law of the Sea is contained in NSDD-83 (U.S. Oceans
Policy, Law of the Sea, and Exclusive Economic Zone) and the President’s Oceans
Policy statement of March 10, 1983. (C)

This policy provides that the United States will respect those maritime claims
that are consistent with the navigational provisions of the LOS Convention.
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Additionally, the United States will exercise and assert its navigation and over-
flight rights on a worldwide basis in a manner consistent with the LOS Con-
vention. The United States will not acquiesce in unilateral acts of other states
designed to restrict the rights and freedoms of the international community in
navigation and overflight and other traditional uses of the high seas. (U)

The Freedom of Navigation Program combines diplomatic action and opera-
tional assertions of our navigation and overflight rights to encourage modification
of, and to demonstrate non-acquiescence in, maritime claims that are inconsis-
tent with the customary rules of international law pertaining to maritime naviga-
tion and overflight freedoms. (U)

Categories of Excessive Maritime Claims

U.S. interests are to be protected against the following categories of excessive
maritime claims:

1. Historic bay/historic water claims not recognized by the United States. (U)

2. Territorial sea baseline claims not drawn in conformance with the customary
international law reflected in the LOS Convention. (U)

3. Territorial sea claims not exceeding twelve nautical miles in breadth that:

a. overlap straits used for international navigation and no not permit transit pas-
sage in conformance with the customary international law reflected in the LOS
Convention, including submerged transit of submarines, overflight of military air-
craft, and surface transit of warships/naval auxiliaries, without prior notification
or authorization, and including transit in a manner of deployment consistent with
the security of the forces involved; or

b. contain requirements for advance notification or authorization for innocent pas-
sage of all vessels, including warships/naval auxiliaries, or apply discriminatory
requirements to such vessels; or

c. apply special requirements, not recognized by international law, for innocent pas-
sage based on means of propulsion, armament, or cargo. (U)

4. Territorial sea claims in excess of twelve nautical miles. (U)

5. Other claims to jurisdiction over maritime areas in excess of twelve nautical
miles, such as security zones, that purport to restrict non-resource related high
seas freedoms. (U)

6. Archipelagic claims that either:

a. do not permit archipelagic sea lanes passage in conformance with customary
international law reflected in the LOS Convention, including submerged transit
of submarines, overflight of military aircraft, and surface transit of warships/naval
auxiliaries, without prior notification or authorization, and including transit in a
manner of deployment consistent with the security of the forces involved; or

b. are otherwise not in conformance with customary international law reflected in
the LOS Convention. (U)



SEA POWER, GRAND STRATEGY, AND FREEDOM OF THE SEAS 211

Program Guidance

1

The Department of State shall act assertively to preserve U.S. navigation and
overflight rights under international law. The Department of State shall use its
facilities, here and abroad, to encourage each state with excessive maritime
claims to conform its laws and/or conduct with customary international law
concerning maritime navigation and overflight freedoms. The Department of
State shall protest excessive maritime claims to avoid legal acquiescence. (C)
The Department of Defense will plan and administer the operational asser-
tion portion of the FON Program under the following procedures:

a. [Redacted] (C)

Criteria for the selection of an excessive maritime claim for the annual list will
include, but are not limited to, the following:

SO

10.
11

a. [Redacted] (C)
b. Categories of excessive claims to be submitted for coordination include:

— unrecognized historic bay/historic water claims (paragraph 1, above);

— excessive straight baseline claims (paragraph 2, above);

— territorial sea claims (of 12 nautical miles or less) that include unlawful restric-
tions or requirements relating to innocent passage (paragraph 3b, above);
or that apply unlawful discriminatory restrictions or requirements based on
means of propulsion, armament, or cargo (paragraph 3c, above);

— territorial sea claims in excess of twelve nautical miles (paragraph 4, above)
[Redacted] (C)

— other claims to jurisdiction over maritime areas in excess of twelve nautical
miles, such as security zones, that purport to restrict non-resource related high
seas freedoms (paragraph 5, above) [Redacted] (C)

[Redacted] (C)

[Redacted] (C)

[Redacted] (C)

Military ships and aircraft will use international straits (paragraph 3a, above)
and archipelagic sea lanes (paragraph 61, above) freely and frequently
[Redacted] (C)

Military ships and aircraft will routinely assert U.S. rights against territorial
sea claims and other claims to jurisdiction over maritime areas in excess of
twelve nautical miles that purport to restrict non-resource related high seas
freedoms, and archipelagic claims not in conformance with the LOS Conven-
tion (paragraphs 4, 5, and 6b, above) [Redacted] (C)

[Redacted] (C)

[Redacted] (C)

[Redacted] (C)

The Department of Defense will provide to the Department of State and the
National Security Advisor a semiannual list of operational assertions conducted
under the FON Program. The Department of State shall, when appropriate,
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use the semiannual list of operational assertions in its diplomatic efforts to
preserve United States navigation and overflight rights under international
law. The Department of State will publish an annual unclassified summary of
the diplomatic activities under the FON Program. (U)

On an annual basis, the Department of Defense will incorporate into an
already existing report an unclassified listing of FON operational assertions
conducted during the previous year. The listing will specify the country and
excessive claim, but not the date or frequency of the assertion. Assertions
specified in the annual list will become unclassified upon incorporation into
the report. (U)
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ANNEX 4: PRESIDENTIAL DECISION DIRECTIVE 32 (1995)

CONFIDENTIAL (UNCLASSIFIED EXCERPTS)

January 23, 1995

PRESIDENTIAL DECISION DIRECTIVE/NSC-32

Subject: Freedom of Navigation (U)

This directive provides current guidance for protecting U.S. navigation, overflight
rights and freedoms, and related interests on, under, and over the seas against
excessive maritime claims. The purpose of this policy is to preserve the global
mobility of U.S. forces by avoiding acquiescence in excessive maritime claims of
other nations. (U)

This directive supersedes National Security Directive 49 dated October 12,
1990. (U)

Policy

The United States considers the 1982 Convention on the Law of the Sea (LOS
Convention) to accurately reflect the customary rules of international law con-
cerning maritime navigation and overflight rights and freedoms. (U)

It is U.S. policy to respect those maritime claims that are consistent with the
navigational provisions of the LOS Convention. Additionally, the United States
will exercise and assert its navigation and overflight rights on a worldwide basis
in a manner consistent with the LOS Convention. The United States will not
acquiesce in unilateral acts of other states designed to restrict the rights and
freedoms of the international community in navigation and overflight and other
traditional uses of the high seas. (U)



214

CHAPTER SEVEN

ANNEX 5: U.S. FREEDOM OF NAVIGATION CHALLENGES 1995-2003
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FREEDOM OF NAVIGATION IN THE LAW OF THE SEA

The United Nations Convention on the Law of the Sea (UNCLOS)! is a compre-
hensive framework for the allocation of sovereignty, jurisdiction, and rights and
duties among States, that carefully balances the interests of coastal States in
exploiting the resources and controlling activities off their coasts with the inter-
ests of the international community in maintaining freedom of navigation and
overflight and other lawful uses of the seas.

The Convention divides the seas into maritime zones—internal waters, archi-
pelagic waters, territorial seas, contiguous zones, exclusive economic zones (EEZ),
continental shelfs, high seas, and the Area—and establishes functional rights,
obligations and jurisdiction over each zone related to navigation and overflight
of the oceans, exploration, exploitation and conservation of ocean-based living
and non-living resources, protection of the marine environment, and marine sci-
entific research. Coastal State rights and jurisdiction in offshore areas diminish
as the distance from the shoreline increases. Conversely, the rights and freedoms
of the international community increase farther from land.

In short, the Convention protects critical freedoms of navigation and over-
flight and other internationally lawful uses of the sea, by establishing rules for
the use of straight baselines and archipelagic baselines, prohibiting territorial sea
claims in excess of 12 nm, accommodating passage rights through the territorial
sea and archipelagic waters, including innocent passage, transit passage through
international straits, and archipelagic sea lanes passage, and preserving high seas
freedoms of navigation, overflight, laying of submarine cables and pipelines, and

! United Nations Convention on the Law of the Sea, Montego Bay Dec. 10, 1982, entered
into force Nov. 10, 1994, UN Doc. A/CONF.62/122, 21 L.LM. 1621-1354 (1982), 1833
U.N.T.S. 397 [Hereinafter UNCLOS].
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related uses beyond the territorial sea, including the contiguous zone, the EEZ
and the continental shelf.

8.1 BASELINES

All maritime zones are measured from the baseline. The second Sub-committee
of the 1930 Conference for the Codification of International Law adopted the
historic rule of drawing the baseline from which the territorial sea is measured
along the low water mark running along the entire coast.? The outcome reflected
the American position that the territorial sea was measured from the low-water
mark along the coast.3 At the same conference, the three-mile limit for the ter-
ritorial sea received the unconditional support of Canada, China, Great Britain,
India, Japan, the Netherlands, South Africa, and the United States. Greece and
Ireland were inclined to support the three-mile limit, as were Belgium, Egypt,
France, Poland, and Germany, on the condition that the coastal State would have
the right to exercise certain customs enforcement authorities in a zone contigu-
ous to the territorial sea.*

The formula for determining normal baselines is to make observation of the low
water mark running along the coast. Except as otherwise provided in UNCLOS,
Article 5 specifies that “the normal baseline...is the low-water line along the
coast as marked on large-scale charts officially recognized by the coastal State.”
Straight baselines may be used in very limited circumstances:

“In localities where the coastline is deeply indented and cut into, or if there is a

fringe of islands along the coast in its immediate vicinity...";

o “Where because of the presence of a delta and other natural conditions the coast-
line is highly unstable...”;

o Across the mouth of a river that flows directly into the sea;” and

To close the natural entrance of a bay, not to exceed 24 nm.8

2 League of Nations: Acts of the Conference for the Codification of International Law,
held at The Hague, March 13-April 12, 1930, III, Territorial Waters C.351(b) M.145(b),
1930, V, 206-207.

3 S. Whittemore Boggs, Delimitation of the Territorial Sea: The Method of Delimitation Pro-
posed by the Delegation of the United States at the Hague Conference for the Codification
of International Law, 24 AM. ]. INT'L L. 541-555, at 542 (July 1930).

4 Memorandum of the Legal Adviser (Phleger), Position of the United States concerning

National Claims in Adjacent Seas, Mar. 19, 1953, pp. 1674-1684, FOREIGN RELATIONS OF

THE UNITED STATES 1952-1954 VOL. I GENERAL ECONOMIC AND POLITICAL MATTERS at

1677 (Dep’t of State 1983).

UNCLOS, Article 7.1.

Id., Article 7.2.

Id., Article 9.

Id., Article 10.4.

w N o «x
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Improperly drawn straight baselines can significantly extend coastal State mari-
time jurisdiction seaward in a manner that prejudices navigational rights and
freedoms and other lawful uses of the seas, infringing on the rights of the interna-
tional community. It is therefore important that coastal States objectively apply
the baseline rules contained in the Convention. It is especially important for the
international community to challenge coastal States that elect to draw unlawful
straight baselines or baselines otherwise inconsistent with international law. If
challenges are not made against excessive straight baselines, they may, over time,
acquire a stronger legal status. Furthermore, excessive baselines produced by one
coastal State are a precedent that encourages other nations to do the same, gen-
erating a pernicious follow-on effect that threatens to undo the central bargain
of the Law of the Sea Convention.

8.2 INTERNAL WATERS

Internal waters are defined in Article 8 of UNCLOS as all waters landward of the
baseline along the coast. Lakes, rivers, some bays, roadsteads, harbors, canals,
and lagoons are examples of internal waters, which lie landward of the base-
line. Coastal nations exercise the same jurisdiction and control over their inter-
nal waters and superjacent airspace as they do over their land territory. Because
ports and harbors are located landward of the baseline, entering a port ordinarily
involves the consent of the port State and navigation through internal waters.
There is no right of innocent passage by foreign vessels in internal waters.

Transit rights do not exist in internal waters except as authorized by the coastal
State or, in some limited circumstances, as rendered necessary by force majeure
or distress. Unless a ship or aircraft is in distress, however, it may not enter inter-
nal waters without the permission of the coastal state. In recent decades, coastal
States have begun to narrow the rule on force majeure in an effort to keep vessels
out of their ports and harbors for fear that they might produce harmful environ-
mental spills. Thus, the extent of the classic right of force majeure, particularly
when it is rejected explicitly by the coastal State, is not well settled. For example,
the IMO Guidelines on Places of Refuge for Ships in Need of Assistance (IMO Res-
olution A.949(23), December 5, 2003) recognizes that the best way to prevent
damage or pollution is to lighten a damaged ship’s cargo and bunkers, and repair
the damage, and that such operations are best carried out in a place of refuge.
However, the Guidelines specifically provide that “when permission to access a
place of refuge is requested, there is no obligation for the coastal State to grant
it....” The coastal State need only weigh all the factors and risks in a balanced
manner and “give shelter whenever reasonably possible.”

In special circumstances, coastal states may be entitled to enclose limited parts
of the oceans as “historic internal waters,” but the test for doing so is notoriously
difficult. The three-part test for historic waters claims emerged from customary
international law and was explained by the UN Secretary-General in a 1962 United
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Nations report. First, the coastal state has to exercise authority over the area. Sec-
ond, the coastal state must demonstrate a continuity of the exercise of authority.
Third, the coastal state bears the burden of showing the acquiescence of foreign
nations.® Unfortunately, the rather strict rule for claiming historic internal waters
is one of the most abused terms of the Convention, with nations in every region
of the world asserting excessive claims that do not meet the test.

8.3 TERRITORIAL SEA

Under Part II of UNCLOS, all States may claim a 12 nm territorial sea.l® Within
the territorial sea, the coastal State exercises complete sovereignty over the water
column, the seabed and subsoil, and the airspace above the territorial sea, sub-
ject to the right of innocent passage, transit passage, and archipelagic sea lanes
passage.l!

A fundamental tenet of international law is that all ships, including warships,
enjoy the right of innocent passage through the territorial seas of coastal States.1?
Passage must be “continuous and expeditious,” but may include stopping and
anchoring if incidental to ordinary navigation or “rendered necessary by force
majeure or distress or for the purpose of rendering assistance to persons, ships
or aircraft in danger or distress.”’® Innocent passage does not, however, include
a right of overflight over the territorial sea or submerged transit by submarines.!#
Article 20 requires submarines and other underwater craft engaged in innocent
passage to “navigate on the surface and to show their flag.”

Pursuant to Article 19, “passage is innocent so long as it is not prejudicial to the
peace, good order or security of the coastal state.” An inclusive list of activities
considered to be non-innocent is contained in Article 19.2 and include:

(a) any threat or use of force against the sovereignty, territorial integrity or political
independence of the coastal State, or in any other manner in violation of the
principles of international law embodied in the Charter of the United Nations;

(b) any exercise or practice with weapons of any kind;

(c) any act aimed at collecting information to the prejudice of the defense or security
of the coastal State;

(d) any act of propaganda aimed at affecting the defense or security of the coastal
State;

9 U.N. Doc A/CN.4/143, Juridical Regime of Historic Waters, Including Historic Bays, 1962,
at 56.

10 UNCLOS, Article 3.

1 1d., Article 2.

12 1d., Article 17.

13 Id., Article 18.

14 1d., Article 20.
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(e) the launching, landing or taking on board of any aircraft;

(f) the launching, landing or taking on board of any military device;

(g) the loading or unloading of any commodity, currency or person contrary to
the customs, fiscal, immigration or sanitary laws and regulations of the coastal
State;

h) any act of willful and serious pollution contrary to the Convention;

i) any fishing activities;

j) the carrying out of research or survey activities;

k) any act aimed at interfering with any systems of communication or any other
facilities or installations of the coastal State;

(1) any other activity not having a direct bearing on passage.

(
(
(
(

Equipment or anti-terrorism measures employed to protect the safety or security
of the ship are not inconsistent with innocent passage. Additionally, vessel cargo,
means of propulsion, flag or registry, origin, destination, or purpose of the voyage
cannot be used as criteria by coastal States to inform a determination that the
passage is not innocent.

8.4 STRAITS USED FOR INTERNATIONAL NAVIGATION

Straits used for international navigation consist of overlapping territorial seas that
connect one area of the high seas or exclusive economic zone (EEZ) to another
area of the high seas or EEZ. With the expansion of the maximum breadth of the
territorial sea from 3 to 12 nautical miles, more than 100 straits, which previously
were separated by a high seas corridor, suddenly were overlapped by territorial
sea. Without a right of transit passage, these straits would have been governed by
the more restrictive regime of non-suspendable innocent passage.

The Law of the Sea Convention contains rules that guarantee the international
community the right of navigation and overflight on, over, and under interna-
tional straits. The rules governing the right of transit passage through interna-
tional straits are fundamental to naval and air forces of all nations, as well as
merchant vessels and civil aviation. Military and commercial ships and aircraft
enjoy the right to transit these straits freely in their normal mode of operation as
a matter of right and not based on the consent or at the whim of the bordering
States.

8.4.1 Corfu Channel Case

The customary right of navigation through international straits was captured by
the International Court of Justice (ICJ) judgment in the Corfu Channel Case. In
the few years following World War II, the Royal Navy used the Corfu Channel,
separating Albania and the Greek island of Corfu, to provide aid to the belea-
guered Greeks, who were engaged in a struggle against a large communist insur-
gency. The People’s Republic of Albania occupied the eastern side of the Corfu
Channel; the Greek island of Corfu lies on the western side of the channel. At its
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narrowest point, the Channel closed to only three nautical miles, and Albania
and Greece could claim a territorial sea out to the median line. Because of the
rocky seabed of the Corfu Island side of the channel, however, ships using the
route are forced to navigate within a mile of the Albanian coast as they negotiate
the narrow channel off the port of Saranda in southeastern Albania.!> Although
the Corfu Channel is a strait used for international navigation, it also constitutes
Albanian territorial seas.

The Royal Navy swept the Channel clear of mines in 1944 and 1945 and
declared the waterway safe. The government in Tirana, however, had turned
the tiny nation into a hard line communist enclave. There were three separate
events involving Albanian attacks on Royal Navy ships using the Channel of Cor-
fu16 During the first incident, Royal Navy ships came under fire from Albanian
shore battery fortifications. In the second incident, Royal Navy ships struck mines
while transiting the channel. The third incident, which gave rise to the ICJ case,
occurred when the Royal Navy was conducting mine-clearing operations in the
Corfu Channel, but in Albanian territorial waters, and Albania complained to the
United Nations that the British mine countermeasure operations violated Alba-
nian sovereignty over the territorial seas.

On May 15, 1946, two Royal Navy ships transited the Corfu Channel and came
under fire from Albanian shore batteries, but the warships suffered no casual-
ties. The British protested the attack, but Albania alleged that the warships vio-
lated Albanian sovereignty.l” On October 22, 1946, another British Navy flotilla
composed of the cruisers HMS Mauritius and Leander and the destroyers HMS
Saumarez and HMS Volage, proceeded through the Medri channel. The narrow
passage previously had been swept for mines. The Saumarez struck a mine at
14:53, however, and the blast caused severe damage to the ship and produced
dozens of casualties. Volage closed on Saumarez and took her into tow, stern first.
At 16:06 on the same day, a mine exploded near the Volage, severing the towline.
While working damage control in the forward spaces, which were damaged by
the mine, Volage reconnected the tow to Saumarez and both ships proceeded
stern first, arriving at Corfu Roads at 03:10 the next morning. The Royal Navy
suffered 44 dead and 42 injured in the mine strikes.

The British responded with naval operations, as well as diplomatic and legal
action against Albania. Determined that it would re-sweep the Channel for
mines in order to make the waterway safe and to obtain evidence of Albanian
state responsibility, the Royal Navy began “Operation Retail” to clear mines from
the strait.

15 Stuart Thomson, Maritime Jurisdiction and the Law of the Sea, in THE ROYAL NAVY AND
MARITIME POWER IN THE TWENTIETH CENTURY 148-49 (Ian Speller, ed. 2005).

16 1d., at 149,154.

17 Corfu Channel Case [Merits] 1949 1.CJ. 3, at 13-14.
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The United Kingdom brought a case against Albania in the IC]. Albania threw
up numerous procedural maneuvers to delay the hearing, but ultimately the
Court rendered a decision in 1949. The IC]J found that laying the minefield was
the proximate cause of the explosions on October 22, 1946, and “could not have
been accomplished without the knowledge of the Albanian Government.”® The
Court also noted Albania’s “complete failure to carry out its [search and rescue]
duties after the explosions,” and the tribunal in the Netherlands was nonplussed
at the “dilatory nature of [Albania] diplomatic notes” concerning the issue.!® The
Court ordered Albania to pay £875,000 in compensation to Great Britain, or the
equivalent of more than £20 million today.2°

The case is a classic restatement of the right of freedom of navigation through
straits used for international navigation, and it informed the treaties governing
the law of the sea that were produced in 1958 and 1982. But the decision was
not entirely supportive of the British position, however. The World Court stated
that in order to “ensure respect for international law,” it “must declare that the
[mine sweeping operation] of the British Navy constituted a violation of Albanian
sovereignty.” The Court rejected the United Kingdom’s argument that Operation
Retail was a method of self-protection or permissible self-help, because “respect
for territorial sovereignty is an essential foundation of international relations.” In
other words, when balancing the norm against the use of force (laying mines) and
the norm of sovereignty (Albania’s territorial sea), the Court surprisingly chose
sovereignty, ironically only four years after the end of the Second World War.

In further scolding the British government for demining the Corfu Channel,
the judgment stated:

The Court can only regard the alleged right of intervention as the manifestation of
a policy of force, such as has, in the past, given rise to most serious abuses and such
cannot, whatever be the present defects in international organization, find a place in
international law. Intervention is perhaps still less admissible in the particular form
it would take here; for, from the nature of things, it would be reserved for the most
powerful States, and might easily lead to perverting the administration of interna-
tional justice itself.2!

The case is an early indication of the direction of the Court’s jurisprudence on
matters of aggression and self-defense in the setting of an international strait and
is the first omen of disparate legal standards governing the use of force between
wealthy and powerful states and impoverished and weak states.?? Thus, the

18 1d., at 22.

19 Id., at 35.

20 Id., at 11

21 1d., at 35.

22 James Kraska, A Social Justice Theory of Self-Defense of World Court Jurisprudence, 9 LOY.
U. CHL INT'L L. REV. 25, 33-36 (2011) and John Norton Moore, Jus ad Bellum Before the
International Court of Justice, 52 VA. ]. INT'L L. 903, 916-19 (2012).
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decision could presage the legal outcome of any Iranian-American litigation over
freedom of navigation through the Strait of Hormuz.

With the Corfu Channel decision, the Court signaled an implicit soft-peddle of
low-level aggression, which is the tool of weaker states, while at the same time
strongly repudiating direct and robust measures taken in self-defense by a stron-
ger nation. The measures in self-defense that the British took were both non-
kinetic and offered a free public good to the international community, but the
Court still condemned Operation Retail.

8.4.2 The Straits Regime in UNCLOS

Passage through international straits is governed by Part III of UNCLOS, which
applies distinct legal regimes depending on the characteristics of straits used for
international navigation.?3 The right of transit passage, for example, applies to
straits used for international navigation that connect one part of the high seas
or EEZ to another part of the high seas or EEZ, including strategic straits such
as Gibraltar, Bab el Mandeb, Hormuz, Malacca and Singapore, Sunda, Lombok,
and the Windward Passage.?*

The decisive criterion for determining whether a strait is governed by the tran-
sit passage regime is not the history or volume of traffic traversing the strait, but
rather whether the strait is (or can be) used for international navigation to or
from the high seas or the EEZ. All ships and aircraft enjoy a right of unimpeded
transit passage through such straits in the “normal mode of operation.”?>

The term “normal mode” means that submarines are entitled to transit sub-
merged, military aircraft may overfly in combat formation and with normal
equipment operation and surface ships may transit in a manner consistent with
vessel security, to include formation steaming and launch and recovery of air-
craft, if consistent with sound navigational practices. Article 44 prohibits States
bordering an international strait from suspending transit passage for any purpose,
including military exercises. In addition, Article 42(2) does not permit such States
to adopt laws or regulations that have the practical effect of denying, hampering
or impairing the right of transit passage.

28 The terms “strait used for international navigation” and “international strait” are syn-
onymous. The former term is used in UNCLOS, and is preferred by nations bordering
Straits. The second term is a shorthand reference to straits that are used for interna-
tional navigation. Although convenient (because it is shorter), it is disliked by some
States bordering straits because they believe it implies that the strait is wholly an inter-
national area, deemphasizing the coastal State’s overlapping territorial sea. We use the
terms interchangeably, however, and do not imply an degradation in the rights of the
coastal State or its sovereignty over territorial seas that form parts of a strait.

24 UNCLOS, Article 37.

25 Id., Articles 38 and 39.
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A right of non-suspendable innocent passage applies in straits that connect
a part of the high seas or EEZ with the territorial sea of a coastal State. These
waterways are referred to as “dead-end straits,” because they do not lead to the
open sea, but rather form a cul de sac. The regime of non-suspendable innocent
passage also applies to straits that connect one part of the high seas or EEZ and
another part of the high seas or EEZ, where the strait is formed by an island of a
State bordering the strait and its mainland, if there exists seaward of the island a
route through the high seas or EEZ of similar convenience with regard to naviga-
tion and hydrographic characteristics.26 There is, however, no right of overflight
through such straits.

Coastal States that border international straits benefit from a number of provi-
sions that help them to implement their responsibilities in the strait. The provi-
sions of UNCLOS permit states bordering straits to exercise a degree of control
over the waterway, with the important caveat that the rules implemented by the
coastal State must be in accord with international standards and applied in a
manner that is non-discriminatory. States bordering straits may designate sea
lanes and prescribe traffic separation schemes for navigation in the straits when
such regulations are necessary to promote the safe passage of ships.2” Regula-
tions must be in conformity with generally accepted international standards, so
straits States may not impose unique, excessive or unreasonable requirements on
international shipping.28

Before states bordering straits may designate or prescribe regulations, they are
required to refer proposals to the IMO for adoption.2? Once the Maritime Safety
Committee has endorsed the proposal, it may be adopted by the IMO Assembly.
The new rules should be duly designated and publicized by the State border-
ing the strait. Once designated by IMO, ships in transit passage have a duty to
respect and observe approved sea lanes and traffic separation schemes.3? Within
specific limits, States bordering straits may adopt additional laws and regulations
relating to transit passage through straits. Coastal States have authority to adopt
laws relating to the safety of navigation and to institute IMO-approved traffic
separation schemes.

Littoral State laws may be designed to prevent, reduce, and control pollution
by giving effect to international regulations regarding “discharge of oil, oily waste
and other noxious substances” in the strait.3! The rule, however, does not entitle

26 1d., Articles 45 and 38.

27 1d,, Art. 41(1).

28 1d,, Art. 41(3).

29 1d., Art. 41(4). See also, MARION LLYOD NASH, DIGEST OF U.S. PRACTICE IN INTERNA-
TIONAL LAw 1979 at 1120-22. (Stmt. by Ambassador Elliot L. Richardson to Congress-
man Paul Findley (R-IL)).

30 UNCLOS, Art. 41(7).

31 1d., Art. 42(1)(b).
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the littoral State to develop regulations that affect construction, design, equip-
ping and manning (CDEM) of foreign-flagged ships.

States bordering straits also may adopt laws and regulations that relate to
fishing, require the stowage of fishing gear during transit, and implement a wide
range of customs, fiscal, immigration, and sanitary laws to protect the public
health.32 Foreign ships exercising the right of transit passage shall comply with
the regulations, but the rules must not discriminate in form or in fact among
foreign flagged vessels.33 Moreover, UNCLOS does not welcome novel or out-
come-based interpretations of the rules. Lastly, unlike innocent passage through
territorial seas, states bordering international straits may not suspend transit
passage.34

8.4.3 Types of Straits Used for International Navigation

There are six types of international straits: (1) geographic straits through which
a high-seas corridor exists (such as the Taiwan Strait or some of the Japanese
straits); (2) straits governed by long-standing conventions (such as the aforemen-
tioned Strait of Magellan and the Turkish Straits, as well as the Danish Straits);
(3) straits with routes through the high seas or EEZ that are of similar conve-
nience; (4) straits formed by islands (e.g. the Messina Strait); (5) archipelagic
straits, governed by archipelagic sea lanes passage, and (6) dead end straits. Each
archetype has unique characteristics.

8.4.3.1 Geographic Straits

Waterways that are greater than 24 nm wide, as measured from lawfully drawn
baselines, may constitute a geographic but not a juridical international strait. In
such cases, a corridor or route through the high seas or EEZ in that area creates
an “exception” to the regime of transit passage in that complete high seas free-
doms, rather than the more limited transit passage regime applies.3>

Pursuant to Article 36 of UNCLOS, for example, ships and aircraft transiting
through or above straits used for international navigation that have a high seas
or EEZ corridor suitable for navigation, such as the Taiwan Strait, enjoy high seas
freedoms of navigation and overflight and other lawful uses of the seas relating
to such freedoms while operating in and over the high seas corridor. In adjacent
areas constituting territorial seas, however, ships and aircraft enjoy only the right
of innocent passage.

@
%}

1d,, Art. 42(1)(c).
3 Id, Art. 42(2) and (4).
Id., Art. 44.
Id,, Art. 36.
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Like the Taiwan Strait, many areas of the Northwest Passage are greater than
24 nautical miles in width and, therefore, consist of an EEZ or high seas corridor
in the geographic strait. These cases obviate the need for applying the rules of
transit passage regime in those areas in which the outer edges of the territorial
seas on each side of the strait between the land areas do not overlap. High seas
freedoms apply in such straits throughout the areas that lay beyond the territo-
rial sea.

8.4.3.2 Long-standing Conventions

Second, transit passage does not affect the legal regime in straits in which passage
is regulated by “long-standing international conventions in force” that specifically
relate to such straits.36 The navigational regime of transit passage in UNCLOS
does not apply to straits regulated by long-standing international conventions in
force specifically relating to such straits, such as the Turkish Straits (the Bospo-
rus, the Sea of Marmara, and the Dardanelles) and the Strait of Magellan, which
are both governed by treaties. Each strait under Article 35(c) of the Convention
is sui generis, with the rules pertaining to the strait contained in a separate and
pre-existing treaty.

The Montreux Convention of 1936 is an example of such a treaty.3” The conven-
tion contains provisions governing the Bosporus, transit of the Sea of Marmara,
and the Dardanelles, which form the Turkish Straits. By replacing the Lausanne
Convention of July 24, 1923, the terms of the 1936 treaty prevail if there is a con-
flict between the Montreux treaty and UNCLOS.38 During time of peace, mer-
chant ships enjoy complete freedom of navigation through the Turkish Straits.
Even in time of armed conflict, however, subject to specific provisions, warships
of all nations not at war with Turkey are ensured freedom of navigation through
the straits.39

Similarly, the Danish Great Belt Strait in the Baltic Sea is subject to the Treaty
for the Redemption of the Sound Dues of March 14, 1857.40 The parallel treaty, Con-
vention between the United States and Denmark for the Discontinuance of the Sound
Dues, April 11, 1857,4 governs traffic through the strait. These treaties recognize

36 1Id., Art. 35(c).

37 Convention Relating to the Regime of the Straits, July 20, 1936, 173 L.N.T.S. 213.

38 Protocol Relating to Certain Concessions Granted in the Ottoman Empire, July 24, 1923,
28 L.N.T.S. 203.

39 Convention Relating to the Regime of the Straits, Articles 10-12.

40 Treaty between Great Britain, Austria, Belgium, France, Hanover, Mecklenburg-Schwerin,
Oldenburg, the Netherlands, Prussia, Russia, Sweden, and Norway and the Hanse
Towns, on the One Part and Denmark on the Other Part, for the Redemption of the
Sound Dues, Copenhagen, Mar. 14, 1857, 116 CONSOLIDATED TREATY SERIES 357.

41 Convention between the United States and Denmark for the Discontinuance of the
Sound Dues, Apr. 11, 1857, U.S.-Den,, 11 Stat. 719.
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the “entire freedom of the navigation of the Sound and the Belts” and protection
of “free and unencumbered navigation.”+2

The Aaland Strait and the Strait of Magellan are two other straits governed by
long-standing international conventions. The Convention on the Non-Fortification
and Neutralization of the Aaland Islands of October 21, 1921, provides that war-
ships are prohibited except for innocent passage.*3 The Strait of Magellan is rel-
evant to the law of the sea for two separate reasons. First, it is governed by a
long-standing convention, rather than the terms of UNCLOS. Second, the Strait
of Magellan is an international strait that penetrates the baselines and bisects the
internal waters of the coastal State.

The Strait of Magellan is governed under the Boundary Treaty between the
Argentine Republic and Chile, which was signed in Buenos Aires on July 23, 1881.44
Article 5 of the treaty states that the Straits of Magellan are “neutralized forever,
and free navigation is guaranteed to the flags of all nations.”*5 Traversing the
Strait of Magellan requires a voyage from east to west that penetrates the internal
waters of Chile along the Southwestern Atlantic and emerges through the inter-
nal waters and into the territorial sea of Chile in the Southeastern Pacific.

8.4.3.3 Route of Similar Convenience

Third, no right of transit passage exists through a strait that contains a route
through the high seas or EEZ that is of similar convenience as the strait, so long
as the alternative route meets the test with respect to navigational and hydro-
graphical characteristics.#6 This situation may arise if a coastal state chooses to
maintain a high seas corridor between two land territories by not extending its
territorial seas to 12 nautical miles.

During the negotiations for UNCLOS, Japan opposed any interpretation of the
law regarding straits that would permit the Soviet Union to overfly the Tsugaru
Strait.4” But once the 12 nautical mile territorial sea and corresponding provisions

42 1d. at Arts. T and II.

43 Convention on the Non-Fortification and Neutralization of the Aaland Islands of Octo-
ber 21,1921, 9 LN.T.S. 211, entered into force, Apr. 6, 1922.

44 Boundary Treaty between the Argentine Republic and Chile, done at Buenos Aires on
July 23, 1881, 159 CONSOLIDATED TREATY SERIES 45 (Agreement between Argentina and
Chile to neutralize the Straits of Magellan, place no fortifications along its shores, and
open the Strait to shipping of all nations). The terms of the treaty were reaffirmed in
Article 10 of the 1984 Treaty of Peace and Friendship between Argentina and Chile,
resolving the Beagle Channel dispute. Hugo Caminos, THE LEGAL REGIME OF STRAITS
IN THE 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 131 (1987).

45 Boundary Treaty between the Argentine Republic and Chile, July 23, 1881, 159 CTS 45,
Article 5.

46 UNCLOS, Art. 36.

47 National Security Council Memorandum, Evening Report for Zbigniew Brzezinski, Aug.
1, 1978 (Secret/sensitive; declassified July 26, 2000).
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of transit passage took hold at the negotiations, Japan elected to forgo claiming a
12 nautical mile territorial sea throughout four of its international straits.

The Soya Strait separates the northernmost part of Hokkaido and Russia’s
Sakhalin Island, the Tsugaru lies between Honshu and Hokkaido, the Osumi
Strait is off the southern tip of Kyushu, and the Tsushima and Korea Straits sepa-
rate Kyushu and South Korea. In each of these straits, Japan claims only a three
nautical mile territorial sea, thus retaining an area of the EEZ through each strait
in which high seas freedoms apply. In doing so, Japan deprived Soviet and North
Korean surface ships, submarines and aircraft of the shoreline-to-shoreline right
of navigation that comes with the regime of transit passage.

8.4.3.4 Island Forming a Strait (Route of Similar Convenience)

Fourth, transit passage does not apply in straits that are formed by an island of
the state bordering the strait and its mainland and where there exists seaward
of the island a route through the high seas or EEZ of similar convenience with
respect to navigational and hydrographical characteristics.#® The Strait of Mes-
sina, bordered by Sicily and Calabria, Italy, is the classic example of this type of
strait regime.

The “Messina exception” to the general rule is identified in Article 38(1) of
the Convention. Article 38(1) states that “transit passage shall not apply if there
exists seaward of the island a route through the high seas or through the exclusive
economic zone of similar convenience with respect to navigational and hydro-
graphical characteristics.”+9

8.4.3.5 Archipelagic Straits

International straits that are located within archipelagic waters are subject to the
navigational regime of archipelagic sea lanes passage (ASLP).50 Article 53 defines
ASLP as:

The exercise in accordance with this Convention of the rights of navigation and
overflight in the normal mode solely for the purpose of continuous, expeditious and
unobstructed transit between one part of the high seas or an exclusive economic
zone and another part of the high seas or an exclusive economic zone.5!

The definition is nearly a verbatim replica of the regime of transit passage through
international straits. The ASLP regime, unlike the regime of transit passage, does
not permit passage throughout the entire strait (shoreline to shoreline). Instead,
ships and aircraft may approach no closer to the land on either side of the strait

48 UNCLOS, Art. 38(1).

49 1d.

50 1d., Arts. 46-47 and 53.
51 Id., Art. 53.
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than ten percent of the distance between island features. The regime applies to
designated archipelagic sea lanes, and the coastal state has a duty to designate as
sea lanes all routes normally used for international navigation and overflight.

An archipelagic state is not required to designate archipelagic sea lanes. How-
ever, if it elects to do so, it must first seek the approval of the International Mari-
time Organization. If the archipelagic state does not designate all routes normally
used for international navigation, then vessels and aircraft of all nations are enti-
tled nonetheless to utilize such routes in ASLP.

8.4.3.6 Dead-end Straits

Finally, the “dead end straits” exception applies to geographic circumstances in
which high seas or the EEZ connects with the territorial seas of a state by means
of a strait bordered by one or more states.52 Ships entering the state located at the
cul de sac end of the strait are entitled to non-suspendable innocent passage in
order to ensure that the port state is not landlocked, with a territorial sea leading
nowhere.53 For example, if the regime of non-suspendable innocent passage was
not recognized for Head Harbor Passage, international shipping would not have
guaranteed access to U.S. ports in Maine that are situated at the end of a cul de
sac consisting of a combination of Canadian internal waters and territorial seas.

The understanding that foreign-flagged vessels have access to dead-end straits
is longstanding. The 1958 Geneva Convention on the Territorial Sea and the Con-
tiguous Zone, for example, foresaw non-suspendable innocent passage in inter-
national straits, including dead-end straits. Article 16(4) of the 1958 Convention
states that dead end straits are those “used for international navigation between
one part of the high seas... and the territorial sea of a foreign state.”>*

The navigational regime of non-suspendable innocent passage for the Strait of
Tiran, a prominent dead-end strait, was imported into the Israeli-Egyptian peace

52 1d., Art. 38(1) and 45(1)(b).

53 William L. Schachte, Jr. & J. Peter A. Bernhardt, International Straits and Navigational
Freedoms, 33 VA. J. INT'L L. 534-535 (1992-93); see also, e.g., Rear Admiral William
L. Schachte, Jr., International Straits and Navigational Freedoms, Remarks prepared for
presentation at the 26th Law of the Sea Institute Annual Conference, Genoa, Italy, June
22-26,1992, at 12-13 and 18 (unpublished manuscript).

54 Convention on the Territorial Sea and the Contiguous Zone, 516 U.N.T.S. 205, 15 U.S.T.
1606, T..A.S. No. 5639, Geneva, Apr. 29, 1958, entered into force Sept. 10,1964. The other
1958 treaties were: Convention on the High Seas, Geneva, 450 UN.T.S. 11,13 U.S.T. 2312,
T.LLA.S. No. 5200, Apr. 29, 1958, entered into force, Sept. 1962; Convention on Fishing
and Conservation of the Living Resources of the High Seas, Geneva, 559 UN.T.S. 285,
Apr. 29,1958, entered into force Mar. 20, 1966; and Convention on the Continental Shelf,
Geneva, 499 U.N.T.S. 311; 15 U.S.T. 417; T.I.A.S. No. 5578, Apr. 29, 1958, entered into force
June 10, 1964.
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treaty as a key pillar of stability for the two nations.5® Article V of the treaty
provides:

Ships of Israel, and cargoes destined for or coming from Israel, shall enjoy the right of
free passage through the Suez Canal and its approaches through the Gulf of Suez and
the Mediterranean Sea on the basis of the Constantinople Convention of 1888, apply-
ing to all nations, Israeli nationals, vessels and cargoes, as well as persons, vessels
and cargoes destined for or coming from Israel, shall be accorded non-discriminatory
treatment in all matters connected with usage of the canal.

The Parties consider the Strait of Tiran and the Gulf of Aqaba to be international
waterways open to all nations for unimpeded and non-suspendable freedom of navi-
gation and overflight. The parties will respect each other’s right to navigation and
overflight for access to either country through the Strait of Tiran and the Gulf of
Agaba.56

A similar provision is found in Article 14 of the Israel-Jordan peace treaty, which
provides:

1. Without prejudice to the provisions of paragraph 3, each Party recognises the right
of the vessels of the other Party to innocent passage through its territorial waters
in accordance with the rules of international law.

2. Each Party will grant normal access to its ports for vessels and cargoes of the other,
as well as vessels and cargoes destined for or coming from the other Party. Such
access will be granted on the same conditions as generally applicable to vessels
and cargoes of other nations.

3. The Parties consider the Strait of Tiran and the Gulf of Aqaba to be international
waterways open to all nations for unimpeded and non-suspendable freedom of
navigation and overflight. The Parties will respect each other’s right to navigation
and overflight for access to either Party through the Strait of Tiran and the Gulf of
Aqaba.5?

8.4.4 Transit Passage in the Approaches to the Strait

Transit passage also applies in the approaches to the strait that are comprised of
the territorial seas of adjacent coastal States. Saudi Arabia, for example, clarified
the rule in a 1996 declaration. Riyadh stated that

... the provisions of the [Law of the Sea] Convention relating to application of the
system for transit passage through straits used for international navigation... apply
to navigation between islands adjacent or contiguous to such straits, particularly

55 Mohammed El Baradei, The Egyptian-Israeli Peace Treaty and Access to the Gulf of
Agaba: A New Legal Regime, 76 AM. J. INT'L L. 532, 534 (1982) and Ruth Lapidoth, The
Strait of Tiran, the Gulf of Aqaba, and the 1979 Treaty of Peace Between Egypt and Israel,
77 Am. ]. INT'L L. 84, 85 (1983).

56 Treaty of Peace between the Arab Republic of Egypt and the State of Israel, done at
Washington, Mar. 26, 1979, 18 1.L.M. 362 (1979).

57 Treaty of Peace Between the State of Israel and the Hashemite Kingdom of Jordan, done
at Arava/Araba Crossing Point, Oct. 26, 1994, 34 L.L.M. 43 (1994).
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where the sea lanes used for entrance to or exit from the strait, as designated by the
competent international organization [e.g. the International Maritime Organization],
are situated near such islands.5®

The U.S. official position is reproduced in Roach and Smith’s authoritative vol-
ume, Excessive Maritime Claims:

The geographics of straits vary. The areas of overlapping territorial seas in many cases
do not encompass the entire area of the strait in which the transit passage regime
applies. The regime applies not only in or over the waters overlapped by territo-
rial seas but also throughout the strait and in its approaches, including areas of the
territorial sea that are overlapped. The Strait of Hormuz provides a case in point:
although the area of overlap of the territorial seas of Iran and Oman is relatively
small, the regime of transit passage applies throughout the strait as well as in its
approaches including areas of the Omani and Iranian territorial seas not overlapped
by the other.5®

Similarly, Charles H. Allen, Deputy General Counsel in the Department of
Defense, explained:

For transit passage . .. to have any meaning. .. surface, subsurface, and overflight nav-
igation of waters constituting the approaches to the strait (including the territorial
sea of adjacent coastal States) are also included within the scope of this important
navigational right. If the right of overflight or submerged transit applied only within
the geographical delineation of the strait, but not to areas leading into and out of the
strait, it would effectively prevent the exercise of the right of transit passage in the
normal overflight and submerged modes....

Also, requiring ships and aircraft to converge at the hypothetical entrance to
the strait would be inconsistent with sound navigational practices. That is why the
United States has consistently maintained that the right of transit passage applies
not only to the waters of the strait itself, but also to all approaches to the strait that
are normally used.6?

8.4.5 Archipelagic Sea Lanes Passage

Archipelagic sea lanes passage applies within archipelagic waters and the adja-
cent territorial sea where such waters have been established in accordance with
Part IV of the Convention. The right of innocent passage applies in archipelagic
waters not covered by the archipelagic sea lanes passage regime.

58 UN LAw OF THE SEA BULL. No. 31, at 10 (1996).

59 J. ASHLEY ROACH & ROBERT W. SMITH, EXCESSIVE MARITIME CLAIMS 272 (3rd ed. 2012),
excerpting DEP'T OF THE U.S. NAVY JUDGE ADVOCATE GENERAL, ALEXANDRIA VA, NAVAL
MESSAGE 061630Z Jun. 1988, STATE DEP'T FILE No. P92 0140-0820/0822, CUMULATIVE
Di1GEST OF U.S. PRACTICE IN INTERNATIONAL LAw 1981-88, at p. 2018.

60 Charles A. Allen, Persian Gulf Disputes, 339, 340-41, in SECURITY FLASHPOINTS: OIL,
ISLANDS AND SEA ACCESS AND MILITARY CONFRONTATIONS (Myron H. Nordquist & John
Norton Moore, eds. 1988).
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Article 46 of UNCLOS defines an archipelagic State as one “constituted wholly
by one or more archipelagos and may include other islands.” An archipelago is
further defined as “a group of islands, including parts of islands, interconnect-
ing waters and other natural features, which are so closely interrelated that such
islands, waters and other natural features form an intrinsic geographical, eco-
nomic and political entity, or which historically have been regarded as such.”

Archipelagic sea lanes passage is virtually identical to transit passage. Article 53
defines archipelagic sea lanes passage as the exercise of the “rights of navigation
and overflight in the normal mode solely for the purpose of continuous, expedi-
tious and unobstructed transit” through archipelagic waters. All ships and aircraft
enjoy the right of archipelagic sea lanes passage while transiting through, under,
or over archipelagic waters and adjacent territorial seas via “all normal passage
routes used as routes for international navigation or overflight...” whether or
not sea lanes have been designated by the archipelagic State.®! As is the case with
transit passage, Article 54 provides that the right of archipelagic sea lanes passage
cannot be impeded or suspended by the archipelagic State for any reason.

An archipelagic State may, but is not required to, designate sea lanes and air
routes for the exercise of archipelagic sea lanes passage.62 However, if sea lanes
are designated, Article 53 requires that they include “all normal passage routes
used as routes for international navigation or overflight through or over archi-
pelagic waters....” Additionally, Article 53 requires that the sea lanes conform
to generally accepted international regulations and that they be adopted by the
IMO. When operating in designated sea lanes, Article 53 requires ships and air-
craft to remain within 25 nautical miles to either side of the axis line and to
navigate no closer to the coastline than 10 percent of the distance between the
nearest islands.

The IMO reviews and adopts proposed ships routing measures and ships’
routing systems, including mandatory ship reporting systems. IMO guidance also
states “ships exercising the right of archipelagic sea lanes passage...must use
applicable sea lanes (or normal passage routes if sea lanes have not been adopted
or only a partial system of archipelagic sea lanes has been adopted).”63

8.4.5.1 Indonesia

Indonesia was the first nation to designate archipelagic sea lanes. The country did
not, however, seek IMO approval of all normal routes used for international navi-
gation, as required by Article 53 of UNCLOS. Most obviously, Indonesia has not
sought IMO designation for an East-West lane through the archipelago. Thus, the

61 UNCLOS, Article 53.

62 Id.

63 IMO Doc. SN/Circ.206/Corr.1, Guidance for Ships Transiting Archipelagic Waters,
Mar. 1, 1999.
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sea lanes resolution for Indonesia adopted by the IMO Maritime Safety Commit-
tee (MSC) is explicitly a “partial system.”64 Similarly, the IMO’s General Provisions
on Ships’ Routeing (GPSR) refers to a “Partial System of Archipelagic Sea Lanes in
Indonesian Archipelagic Waters.”65

Consistent with Paragraph 6.7 of Part H of the GPSR, “where a partial archipe-
lagic sea lanes proposal has come into effect, the right of archipelagic sea lanes
passage may continue to be exercised through all normal passage routes used
for international navigation or overflight in other parts of archipelagic waters in
accordance with UNCLOS.” Similarly, “if the IMO has adopted a sea lane proposal
as a partial system of archipelagic sea lanes, the right of archipelagic sea lanes
passage may continue to be exercised through all normal passage routes used as
routes for international navigation in other parts of archipelagic waters.”66

The GPSR requires the IMO to “determine if the proposal is a partial archipe-
lagic sea lanes proposal.”®” The proposing State also has responsibility to clearly
indicate if it seeks a full or partial archipelagic sea lane proposal.”6® The rules
regarding “partial” designations and the preservation of archipelagic sea lanes
passage in “all normal routes” are critical to preserve freedom of navigation and
overflight through and over archipelagic waters.

By requiring designation of all normal routes, UNCLOS helps to preserve the
critical balance between archipelagic State interests and maritime State interests
reflected in the convention. Absent these rules, archipelagic States have greater
temptation to restrict archipelagic sea lanes passage by seeking designation of
only some of the routes normally used for international navigation.

8.5 CONTIGUOUS ZONE

A single article in UNCLOS deals with a zone contiguous to the territorial sea,
known as the “contiguous zone.” Article 33 of UNCLOS authorizes the coastal
State to claim a 24 nm contiguous zone in which the coastal State may exercise

64 IMO Doc. MSC.72(69), Adoption, Designation, and Substitution of Archipelagic Sea
Lanes, May 19, 1988. (The IMO “adopts... the Partial System of Archipelagic Sea Lanes
in Indonesian Archipelagic Waters.”). See also, IMO Doc. SN/Circ. 200, Adoption, Des-
ignation, and Substitution of Archipelagic Sea Lanes, May 26, 1998, IMO Doc. SN/Circ.
200/Add.1, Adoption, Designation, and Substitution of Archipelagic Sea Lanes, July 3,
2008, and IMO Doc. SN/Circ. 202, Adoption, Designation, and Substitution of Archipe-
lagic Sea Lanes, July 31, 2008.

65 IMO Doc. A.571(14), General Provisions on Ships’ Routeing, Nov. 20, 1985, Part L.

66 IMO Doc. SN/Circ. 206, Guidance for Ships Transiting Archipelagic Waters, Mar. 1,
1999, at para. 2.1.1.

67 IMO Doc. A.571(14), General Provisions on Ships’ Routeing, Nov. 20, 1985, Part H, para.
3.2.

68 Id., at para. 3.9.
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limited control necessary to prevent or punish infringement of its customs, fiscal,
immigration, or sanitary laws and regulations in its territory or territorial sea. The
objective of a contiguous zone is different than either the territorial sea or exclu-
sive economic zone. The contiguous zone is not part of the territorial sea, and it
is not subject to coastal State sovereignty. Vessels and aircraft of all States enjoy
the same high seas freedom of navigation and overflight and other internationally
lawful uses of the seas associated with those freedoms in the contiguous zone
that apply in the EEZ and on the high seas.

The contiguous zone emerged from regulations concerning immigration
at UNCLOS 1. During negotiations at UNCLOS III, there was discussion about
whether the contiguous zone was needed, since the territorial sea expanded from
3 to 12 nm. A majority of States supported retaining the concept of the contiguous
zone in UNCLOS, however, since it related to specific coastal State powers that
were not part of the regime of the exclusive economic zone.

8.6 ExcLUSIVE ECONOMIC ZONE

UNCLOS created the exclusive economic zone (EEZ), a new coastal state zone
cut from the high seas. Within this 200 nm zone, the coastal State enjoys sover-
eign rights for the purpose of “exploring, exploiting, conserving and managing”
living and non-living natural resources, as well as jurisdiction over most off-shore
installations and structures, marine scientific research, and the protection and
preservation of the marine environment. Other activities related to the economic
exploitation and exploration of the zone, such as the production of energy from
the water, currents and winds, also fall under the control of the coastal State.6°

Coastal States do not, however, exercise sovereignty over the EEZ. The term
“sovereign rights” in Article 56 was deliberately chosen to clearly distinguish
between coastal State resource rights and other limited jurisdiction in the EEZ,
and coastal State authority in the territorial sea, where coastal States enjoy a
much broader and more comprehensive right of “sovereignty.””®

Accordingly, pursuant to Article 581, in the EEZ, all States enjoy high seas
freedoms of navigation and overflight, laying of submarine cables and pipelines,
and other internationally lawful uses of the seas related to those freedoms, such
as those associated with the operation of ships, aircraft and submarine cables and
pipelines, and which are compatible with the other provisions of the Convention.

69 UNCLOS, Article 56.

70 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982: A COMMENTARY II at
531-544 (Satya N. Nandan & Shabtai Rosenne, eds. 1993) [Hereinafter VIRGINIA COM-
MENTARY II].
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8.6.1 Coastal State Competence in the EEZ

Even before the adoption of UNCLOS in 1982, there was ample concern that
excessive coastal state environmental regulations might serve as a pretext to limit
the right of warships to navigate offshore, particularly in innocent passage in the
territorial sea. These concerns were amplified during the Third UN Conference
debates over creation of the EEZ. The maritime powers feared that establishment
of the new zone of the EEZ eventually would lead to an erosion of high seas
freedoms in the zone.

The United States was not immune to the tendency of coastal States to maxi-
mize their offshore jurisdiction through an inflated sense of legal competence.
During the negotiations of the Third UN Conference on the Law of the Sea, for
example, Secretary of Defense Harold Brown sent a memorandum to President
Carter, explaining that amendments to the new Federal Water Pollution Control
Act (Clean Water Act), then under consideration by Congress, would undermine
U.S. objectives in the negotiations and adversely affected U.S. national security
interests.”!

The amendments to section 311 of the law extended U.S. prescriptive and
enforcement jurisdiction over offshore vessel source pollution and discharges.
In general, however, States have no enforcement jurisdiction outside their own
territory, i.e. beyond the territorial sea.” Nevertheless, the general rule against
States exercising enforcement jurisdiction is militated or qualified by maritime
law, which permits exceptions. The principle of freedom of navigation, however,
requires that any deviation from the general rule be narrowly construed.

By enacting the CWA amendments, the United States risked retaliatory steps
by other coastal States that might then try to assert jurisdiction over U.S. vessels
transiting off their coasts. Secretary Brown told the President that he and the
Joint Chiefs of Staff believed that the U.S. law “detrimentally affected our national
security” in several ways:

First, other countries will be encouraged to enact similar legislation, and may do so
without the exemption for military vessels [found in the U.S. law]. Such legislation
could be used to delay or deny the transit of United States warships. Nuclear-powered
warships (now about one-third of our Naval vessels, most of them submarines) are
particularly likely to be subjected to regulation in the form of pollution controls.

Second, the amendments to Section 311 are a further step toward a worldwide
creation of broad territorial seas through which warships would have only a right of
“innocent” passage. ...”

7 Secretary of Defense Harold Brown Memorandum For the President, Pollution Control
Legislation and National Security Interests, Jan. 9 1978 (Released Aug. 16, 2000).

72 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium, [ Judgment] 2002 ICJ Reports 3, 169, at para. 49.

78 Secretary of Defense Harold Brown Memorandum For the President, Pollution Con-
trol Legislation and National Security Interests, Jan. 9, 1978 (Declassified and released
Aug. 16, 2000).
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The memorandum also expressed worry that the draft treaty language for a new
law of the sea was consistent with U.S. interests and would be “put at risk” by the
U.S. lawmaking. Failure to revise the amendments prior to the next negotiating
session threatened to reopen vessel source pollution control and concomitant
navigational issues, namely whether coastal States could control navigation of
foreign-flagged ships through anti-pollution laws.7*

Article 58.2 of UNCLOS provides that “Articles 88 to 115 and other pertinent
rules of international law apply to the EEZ in so far as they are not incompatible....”
with Part V. All non-resource-related rights, duties and high seas freedoms and
other internationally lawful uses of the sea, including not just navigation and
overflight, but also laying of submarine cables and pipelines, hydrographic sur-
veys, and military activities, may be conducted lawfully by all States in the EEZ
without coastal State notice or consent.”> Examples of lawful military activities
that can be conducted in the EEZ of another nation are provided in Table 8.1.

Article 86 of the Convention confirms this broad interpretation. Although the
first sentence of Article 86 establishes that the EEZ is sui generis, and that certain
resource-related high seas freedoms (e.g., fishing and marine scientific research)
do not apply in the EEZ, the second sentence of Article 86 makes clear that noth-
ing in the Article abridges the high seas “freedoms enjoyed by all States in the
EEZ in accordance with Article 58.”

Some coastal States purport to expand their competence and jurisdiction in
the EEZ, particularly by imposing restrictions on military activities. The zone,
however, which comprises 38 percent of the world’s oceans, was entirely high
seas just three decades ago. The EEZ was created for the sole purpose of granting
coastal states greater control over the resources adjacent to their coasts out to
200 nautical miles.” In particular, the exclusive right to fish and exploit the living
resources of the zone was intended to benefit subsistence fishing communities
lying along the coastlines.

Early efforts by a handful of nations, like El Salvador and Peru, to expand
coastal state authority in the EEZ to include residual competences and rights
in the zone were rejected by a majority of the State delegations at the Third UN
Conference on the Law of the Sea.”” The Conference negotiators finally agreed on

7 1d.

75 See Table 8.1. The list of non-resource related activities also includes intelligence, sur-
veillance and reconnaissance (ISR), operations, oceanographic surveys, marine data
collection, military exercises, use of weapons, flight operations, and actions taken to
counter the slave trade or repress piracy, suppression of unauthorized broadcasting,
suppression of narcotics trafficking, and the exercise of belligerent right of visit and
search and the peacetime right of approach and visit, rending assistance, and hot pur-
suit.

76 VIRGINIA COMMENTARY II, at 491-821.

77 1d., at 529-530.
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Table 8.1. Examples of Lawful Military Activities in the EEZ

Military marine data collection and naval ~ Acoustic and sonar research and

oceanographic survey operations
Intelligence, surveillance, reconnaissance Sea-basing
(ISR)
Submarine support Submarine navigation testing
Establishment and maintenance of military- Ballistic missile defense operations and
related artificial installations ballistic missile test support
Underway replenishment Visit, board, search, and seizure and
maritime interdiction operations
Bunkering Naval control and protection of shipping
Conventional and ballistic missile testing Belligerent rights in naval warfare
and missile range instrumentation (e.g. right of visit and search)
Strategic arms control verification Military surveys
War games and naval-air exercises Deterrence patrols
Maritime forward presence operations Freedom of navigation assertions
Humanitarian assistance and disaster relief ~Maritime security operations (e.g.,
operations counter-terrorism and -proliferation)
Sea control Power projection
Maritime law enforcement/constabulary Aircraft carrier flight operations

operations (e.g. anti-piracy)

Articles 55, 56, 58 and 86, all of which accommodate the various competing inter-
ests of coastal States and other States in the EEZ without diminishing freedom of
navigation and other internationally lawful uses of the sea.

On the one hand, Articles 55 and 56 make clear that the EZZ is sui generis
and that certain high seas freedoms relating to extraction of natural resources
and conduct of marine scientific research (MSR) do not apply in the EEZ. On the
other hand, Articles 58 and 86 make equally clear that all other high seas free-
doms and other internationally lawful uses of the seas related to those freedoms
apply seaward of the territorial sea and may be exercised by all states in a coastal
State’s EEZ without providing notice or seeking consent.”

Article 56 provides that coastal States have sovereign rights for the purpose of
exploring, exploiting, conserving and managing the natural resources of the zone
and with regard to other activities for the economic exploitation and exploration
of the zone. The term “sovereign rights” was carefully chosen to make a clear dis-
tinction between coastal State rights and jurisdiction in the EEZ and coastal State
authority in the territorial sea, where a much broader and more comprehensive
right of “sovereignty” applies.”®

The coastal State also has limited resource-related jurisdiction in the EEZ
with regard to the establishment and use of artificial islands, installations and

78 Id., at 60-71.
79 UNCLOS, Article 2; VIRGINIA COMMENTARY II, at 531-544.
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structures, marine scientific research (MSR), and the protection and preservation
of the marine environment. The use of the term “marine scientific research” was
used to distinguish MSR from other types of marine data collection that are not
resource-related, such as hydrographic surveys and military oceanographic sur-
veys.8% The Convention treats MSR separate from surveys, for example, in Article
19(2)(j), where it refers to “research or survey activities” for ships engaged in
innocent passage.

Article 40 applies a similar restriction to ships engaged in transit passage—
“marine scientific research and hydrographic survey ships may not carry out any
research or survey activities” without prior authorization of the states bordering
the strait. The same restrictions apply to ships engaged in archipelagic sea lanes
passage (Article 54) and ships transiting archipelagic waters in innocent passage
(Article 52). Article 56 and Part XIII of the Convention, on the other hand, only
refer to MSR, and not to other “survey” activities.8! Thus, while the navigational
regimes of innocent passage, transit passage through straits used for international
navigation, archipelagic sea lanes passage, and non-suspendable innocent pas-
sage in archipelagic waters outside of sea lanes all permit the coastal State to
regulate surveys and MSR, the regime of high seas freedoms that applies in the
EEZ only references MSR and is silent on the issue of surveys.

The text of UNCLOS reflects state practice throughout the Cold War, when
warships and merchant vessels from the Western alliance and the Soviet bloc
enjoyed the right to conduct military surveys and intelligence collection beyond
the territorial sea without interference. A handful of exceptions, such as the
attack on the USS Pueblo, illuminate the rule.

After the Cold War, the United States continued to tolerate Russian naval ves-
sels’ exercise of freedom of navigation and other internationally lawful uses of
the sea throughout its EEZs and the EEZs of its friends and treaty allies. In 1996,
for example, the U.S. embassy in Vilnius, Lithuania, queried the Secretary of State
on the U.S. government’s view of Russian naval activities in Lithuania’s EEZ.82
Lithuania had joined NATO in 1991, so the inquiry from the U.S. embassy was
particularly salient as an oceans law and maritime security issue. The Depart-
ment of State’s reply is instructive:

2. Article 87 of the Law of the Sea Convention allows all ships and aircraft, including
warships and military aircraft, freedom of movement and operation on and over

80 UNCLOS, Article 19(2)(j), 40, 54, 87(1)(f) and Part XIII See, ROACH & SMITH, EXCESSIVE
MARITIME CLAIMS 413-450 (explaining types of marine data collection and applicable
legal regimes).

81 UNCLOS, Article 87(1)(f), also only refers to scientific research.

82 SECRETARY OF STATE, U.S. DEP'T OF STATE, SECSTATE WASHDC 010044Z NOV 96
MSG to AMEMBASSY VILNIUS, Subject: Naval Vessels in Baltic Economic Zones,
Nov. 1, 1996.
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the high seas. With respect to the EEZ, Article 58 of the Convention allows all
states to enjoy the high seas freedom of navigation and overflight, laying of subma-
rine cables and pipelines, and other internationally lawful uses of the sea related
to these freedoms and compatible with the other provisions of the Convention
while operating in the EEZ. For warships and military aircraft, this includes task
force maneuvering, flight operations, military exercises, surveillance, intelligence
gathering activities, and ordnance testing and firing.

. Although Article 58 allows traditional military activities within the EEZ, the state

performing the activities must do so with due regard to the coastal state resources
and other rights, as well as the rights of other states. It is the duty of the state
conducting the military activity, not the coastal state, to exercise this “due regard”
obligation. The due regard provision of Article 58 requires any state using the EEZ
to be cognizant of the interests of others using the area, to balance those interests
with its own, and to refrain from activities that unreasonably interfere with the
rights and duties of other states.

. With this legal basis in mind, it is the policy of the USG [U.S. Government] not

to object to reasonable use of the Baltic Sea region by any naval power, includ-
ing Russia, that is conducting traditional naval activities. These activities would
include live missile firing conducted with due regard to the rights of the coastal
and other states.

. The United States Navy has frequently conducted naval activities, including live

firing exercises, in the EEZ of other nations. Normally, the method of notification
is by Notice to Mariners (NOTMAR).

. The publication of a Notice to Mariners, however, does not relieve the state con-

ducting potentially hazardous activities, from liability. Typically, when our govern-
ment conducts these exercises, we assume responsibility for range clearance and if
a possibility exists of interference with another vessel or aircraft, we suspend our
exercises until they can be safety completed.

. With the above in mind, the USG does not view with any special concern the

naval activities of Russia in the Baltic Sea region. The USG would consider a formal
NOTMAR as an appropriate method of notification of planned exercises. The USG,
like the Russians, would object to a requirement to formally notify navies in the
region of a live fire exercise beyond what was contained in a NOTMAR.83

Some states that were unable to achieve their objective to retain residual rights
and competencies for the coastal State in the EEZ during the negotiations for
UNCLOS have sought to unilaterally expand their control over lawful activities
in the area since the treaty entered into force. In doing so, these States purport
to assert offshore control over hydrographic surveys, military operations, and law
enforcement operations—activities never included in the package deal.

By our count, 18 States purport to regulate or prohibit foreign military activi-
ties in the EEZ:84

83 Id.

84 DEP'T OF DEFENSE, MARITIME CLAIMS REFERENCE MANUAL (MCRM), DOD 2005.1-M,
June 2008.
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